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Current Topics. 
Knighthood for the New Judges. 


THE announcement that Mr. Justice Cassexs and Mr. Justice 
HAtLetr are to receive the honour of knighthood is in 
accordance w'th a now long-established custom. In, the past 
a newly appointed member of the Bench has sought to decline 
the honour: even Joun Scorr, whom we best remember as 
Lorp Expon, tried to escape the accolade, but Grorce III 
was peremptory, and laid down the rule, which has been 
adhered to ever since, that the judges and the Attorney- 
General and Solicitor-General, if not ** honourable ” by birth, 
should be knighted, ** to keep up the reputation of the ancient 
order of Knights-bachelor,”’ and His Majesty expected that 
the ceremony would be cheerfully undergone as an accompani- 
ment of professional promotion. Not so many years ago the 
late Mr. Justice R. S. Wricur recalcitrated against the 
operation of the rule, but, as in the case of JoHNn Scort, in 
vain, and like his judicial brethren he was obliged to receive 
the prefix ‘‘ Sir’ in spite of his protest. 


Commissioners of Assize. 

THE appointment of Mr. C. T. Le Quesne, K.C., and 
Mr. H. J. Waturncton, K.C., as Commissioners of Assize is a 
reminder of that very useful provision in our legal constitution 
enabling the utilisation of the services of King’s Counsel to 
act as judges on circuit, thus enabling more of the regular 
judicial staff to remain in town. It is curious that while 
K.C.s may act on circuit there appears to be no authority 
empowering them to act in the Law Courts except, of course, 
for the disposal of any business left over from circuit. It is 
interesting to note that s. 70 of the Supreme Court of 
Judicature (Consolidation) Act, 1925, enables the inclusion in 
the Commission of Assize of not only the judges of the King’s 
Bench Division, but also those of the Probate Division, and 
likewise the Master of the Rolls, the Lords Justices, the judges 
of the Chancery Division, and county court judges, as well as 
King’s Counsel. An earlier Act also included among those of 
the Commission the Chancery judges, and in fact several of 
these for a time went on circuit, but this arrangement was 





found not to work as satisfactorily as anticipated. There is a 
tradition that an excellent judge of the Chancery Division was 
much puzzled by a witness in an assault case referring to a 
sanguinary jacket, an expression which the learned judge was 
taking literally. It was not quite fair to ask judges who had 
spent their lives in dealing with purely equitable matters and 
the delights of abstracts of title to undertake work wholly 
out of their parish, namely, trying criminal cases. Referring 
to the organisation of the circuits, an acute foreign observer, 
the late Comre DE FRANQUEVILLE, declared that it was a 
sufficiently complicated affair, requiring a quantity of 
documents which by their length, their complication, and 
their inutility would be worthy of the French bureaucracy. 


Supreme Court of Judicature: Account 1937, 

THE account of the receipts and expenditure of the 
Accountant-General of the Supreme Court in respect of the 
funds of suitors of the court in the year ended 28th February, 
1938, shows the money and securities vested in, and dealt with 
by, the Accountant-General in pursuance of orders of coutt 
or statutory rules as a result of legal proceedings since 1726, 
when the office of Accountant-General was first instituted. 
On 28th February, 1938, the liability of the consolidated fund 
for suitors’ cash was £1,632,214 9s. 3d., the effective liability 
being reduced to £130,829 11s. 10d. by a surplus, valued at 
a figure representing the difference between these sums, 
from the accumulation of moneys placed with the National 
Debt Commissioners for investment. The securities thus held 
by the Commissioners and the — interest. thereon are 
subject to the provisions of s. 32 of the Finance Act, 1936, 
under which surplus interest, so far as not required as a 
provision against depreciation of securities, may be paid into 
the Exchequer, while the securities so held in excess of 
reasonable requirements may be applied towards redemption 
of the National Debt. A foreword to the account indicates 
that when money lodged in court is not ordered to be invested, 
it is, except in certain cases specified in the rules, placed on 
deposit in the Accountant-General’s books and bears interest 
in favour of the suitors at such rate as after deduction of income 
tax at the rate in force for the time being will amount to 2 per 
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cent. per annum net—a sum equal to the tax so deducted 
being transferred by the National Debt Commissioners. 
The Accountant-General remits cash in his hands in excess of 
a normal working balance of £200,000 to the Commissioners 
for investment, drawing upon them when additional cash is 
required to meet payments out of funds in court. The 
interest due to suitors on money placed on deposit is credited 
to this account in the Accountant-General’s books and 
figures as a receipt in his accounts, a corresponding credit 
being made in the books of the National Debt Commissioners 
in favour of the Accountant-General out of the interest 
earned on the moneys committed to them. The foreword 
explains the method of purchase and sale of securities under 
the “ Exchange ” system with which many of our readers will 
be familiar. Further particulars cannot be given here, but 
it may be noted in conclusion that the nominal amount of the 
Government and other sterling securities standing to the 
credit of suitors’ accounts at the date above mentioned was 
in the neighbourhood of £50,000,000, and that the number of 
suitors’ accounts open in the books of the Accountant-General 
was 23,600. The account is published by H.M. Stationery 
Office, price 2d. net. 


County Courts : Account 1937. 

A SEPARATE publication (H.M. Stationery Office, price 
2d. net) relates to the transactions of the Accountant-General 
under the County Court Funds Rules. In this case the figures 
relate to the year ended 31st December, 1937. At this date 
the balance in the custody of the Accountant-General was 
£5,347,171, made up of £5,276,428 8s. with the National Debt 
Commissioners for investment, and £70,742 12s. with the 
Paymaster-General, the market value of the securities held 
by the National Debt Commissioners against their above- 
stated liability being £4,936,251 1s. 9d. A foreword to this 
account explains that funds paid into court, the investment of 
which, under the control of the court, is required or authorised 
by any statute, are transmitted by the reyistrars of the courts 
to the Accountant-General, who pays them into a “County. 
Courts Deposit Account” at the office of the Paymaster- 
General. A working balance is retained in this account and 
the surplus is transferred to the National Debt Commissioners 
for investment in Government securities. The Consolidated 
Fund is liable for all funds received by the Accountant- 
General. The account relating to the National Debt Com- 
missioners shows balances of securities of £4,510,225 on 
Ist January, 1937, which, with securities purchased of the 
value of £762,687, make up the figure previously indicated. 
Moneys in court subject to investment are entered by the 
registrar in deposit accounts in the court ledger and interest 
at the statutory rate of 24 per cent. per annum is allowed on 
them. When an award or order of the court directs the 
investment of such funds the registrar transfers the amount 
from the deposit account to an investment account, the rate 
of interest on which is now 3 per cent. Investment interest 
is credited half-yearly, and deposit interest yearly or on the 
closing of an account. Interest thus credited by registrars 
is debited by them to their accounts with the Accountant- 
General and thus figures as a receipt in the latter’s account. 
The foregoing system of deposit and investment came into 
operation on Ist January, 1935. It may be noted, in con- 
clusion, that under s. 161 (3) of the County Courts Act, 1934, 
the Treasury may direct that any surplus of interest received 
by the National Debt Commissioners on money invested by 
them over the amount of interest credited in respect of 
individual deposit or investment accounts shall, wholly or in 
part, either be paid in the Exchequer or applied as an appro- 
priation in aid of the vote for county courts. In the year 
in question the interest received by the Commissioners 
exceeded the aggregate amount of the interest credited in 
respect of the year to court accounts by some £15,687, and the 
Treasury has approved the retention of this sum in the 





Investment Account to provide against depreciation of 
} g I 
securities. 


The Mining Subsidence Bill. 

NOTWITHSTANDING Government opposition, the Mining 
Subsidence Bill was read a second time in the House of 
Commons last Friday week, the motion for rejection having 
been negatived by 145 votes to 105. The Bill provides for 
the payment of compensation on subsidence due to coal- 
mining in the case of houses of low value, and public buildings 
and public utility works of local authorities. Mr. ToMLINson, 
who moved the second reading of the measure, indicated 
that so far as the first of these classes of property was con- 
cerned compensation would be limited to houses of a gross 
annual rateable value of £40. That value had been recom- 
mended by the Royal Commission which had been appointed 
in 1923 to inquire into the subject of subsidence and which 
issued its report in 1927. The conditions governing any claim 
regarding houses were, it was said, all in accordance with the 
recommendations of the commission except the proposal that 
the claims should be retrospective covering the past twenty 
years. The provisions relating to public buildings and utility 
works were identical with those relating to houses, except 
that they were not retrospective, and were conditional on 
proof that the local authority had not been guilty of negligence 
in placing such buildings or works in the situation they 
occupied in relation to coal ; or in not acquiring coal supporting 
such buildings or works, or the right to prevent or restrict 
the working of that coal. Captain CrooksHANK, Secretary, 
Mines Department, said that the Bill went far beyond any- 
thing that the Royal Commission had reported. No Govern- 
ment since 1927 had seen fit to undertake what he described 
as “‘ this difficult and thorny problem.” He urged that the 
House had already taken a considerable step forward in the 
legislation passed last year providing many safeguards when 
the Coal Commission became the owners of the coal. The 
argument about poor people having bought property without 
knowing whether there was any right of support was not a 
good argument in the case of local authorities. The Bill, 
the same speaker contended, put an unlimited and unspecified 
burden on shoulders on which it should not be put. It restored 
the right of support to land which at some time was deliberately 
bought without it. It proposed to tear up all existing contracts 
on the subject and give everybody a right to damages 
Reference was made to the contrast presented by the terms 
of this Bill with the recommendations of the Royal Com- 
mission in bringing in very large demands on the part of local 
authorities for which there was very little justification. The 
Bill would place an unspecified and very large retrospective 
burden on the mining industry and its acceptance by the 
House was not recommended. 


Collateral Security. 

AN interesting note, on matters raised in Bradford Third 
Equitable Benefit Building Society v. Borders (a report 
of which appears on p. 154 of the present issue), in “ The 
Builder” urges that the provisions of s. 91 of the 
Housing Act, 1936, might well be borne in mind if, as our 
contemporary suggests, legislation may follow as a result 
of the case. Its importance, it is said, is that once again the 
question of the legality of security given by builders to 
building societies out of what are known as “‘ builders’ 
pools,” was put in question. Bennett, J., expressed no 
opinion of the point because the issue had not been raised, 
but “* The Builder” recalls that it has been contended for 
some time that the taking of a collateral security should be a 
warranty that a building is properly constructed within 
bye-law requirements, in the case of a house fit for human 
habitation. Our contemporary continues: “It further 
seems equitable that a building society, requiring additional 
security for its loan, should be able to be sued hy a purchaser 
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as though the building society had, in fact, made direct 
representations in regard to the house. It is, of course, open 
for a building society truthfully to claim that the taking of 
collateral security strengthens their security and _ hence 
results in making it possible for persons of modest means to 
purchase their houses who otherwise would be debarred 
from doing so.’ It is recalled that under s. 91 (1) (4) of the 
Housing Act, 1936, local authorities have power to make 
advances, and to guarantee to building societies the repayment 
of advances. Sub-section (2) of the same section provides 
that before granting such assistance the local authority must 
satisfy itself that the house or flat will, on completion, be in 
all respects fit for human habitation. It is maintained that 
this principle should be extended and incorporated in any 
new legislation, and that such legislation should be to the 
advantage both of mortgagors and building societies—not 
one at the expense of the other. It is urged that in the 
event of legislation on the subject the Legislature would do 
well to bear in mind the foregoing section as a model basis 
to work upon. It may perhaps be suggested that at a time 
when the previous relationship of landlord and tenant is, for 
persons of moderate means, being largely replaced by that of 
mortgagee and mortgagor, something might be done to impose 
upon builders obligations analagous to those which for many 
years have bound vendors under the Sale of Goods Acts, 
1893. Doubtless many considerations preclude a complete 
analogy being established between the sale of a newly-erected 
house and a sale of chattels, but it can hardly be suggested 
that it would be unreasonable if some step were taken to 
hridge the gap which at law exists between the two at the 
present time. 


Recent Decisions. 


In Townsend v. Bishop (The Times, 17th February), 
Lewis, J., held that the plaintiff, who claimed damages for 
personal injuries and loss of earnings as the result of a road 
collision, alleged to be due to the-negligence of the defendant’s 
servant, was not estopped from alleging such negligence by the 
doctrine of res judicata. The collision occurred between the car 
which the plaintiff was driving as his father’s servant or 
agent and a lorry driven by the defendant’s servant. In a 
former action by the father, to which the plaintiff was not a 
party, it was held that the present plaintiff was and that 
defendant’s driver was not negligent, and the learned judge 
declined to treat the father and son (by virtue of the relation- 
ship of master and servant, or of agency) as one person 
(see Brunsden v. Humphrey, 14 Q.B.D. 141). 

In Re Edgar; Cohen vy. Edgar (p. 154 of this issue), 
BENNETT, J., held that a condition in a will that the testator’s 
sons should not “ prior to the year 1943, become candidates 
for or enter Parliament, or undertake any other public office ”’ 
would have been broken on either or both the sons becoming 
commissioned officers in the Territorial Army, but that the 
condition was void as against public policy in that it purported 
to divest the interest of the beneficiaries on entering the naval 
or military services (see Re Beard Reversionary and General 
Securities Co. (Ltd.) v. Hall [1908] 1 Ch. 383). 

In Barclays Bank Ltd. v. The Treasury Solicitor (St. George's 
Hospital and Others cited) (The Times, 18th February), HENN 
Cotuns, J., granted probate of a will, which had been 
executed on a double sheet of foolscap paper, together with 
four sheets of paper within, which contained additional 
dispositions ; the learned judge being satisfied that the sheets 
of paper were in existence before the time of the execution of 
the will and that they formed part of the will. 


In Chennells and Another v. Bruce (The Times, 2\st 
February), Hatierr, J., intimated, on application by the 
defendant, who stated that she had arrived in England 
on the day previous to the trial and was unaware that the 
case was being tried, that he would set aside the judgment 





(83 Sox. J. 136) on the defendant paying the costs of the 
action within fourteen days and the costs of the present 
application. 

In The Atreri Mendi and ten other Vessels (The Times, 21st 
February) Bucknitt, J., allowed motions by the Nationalist 
Government of Spain to set aside the writs and warrants 
of arrest taken out by the Republican Government of Spain, 
under which they claimed to have possession of the vessel 
named and ten other Spanish vessels adjudged to them, 
on the ground that the action impleaded a foreign sovereign 
state. It was held that the matter was governed by The 
Arantzazu Mendi (82 Sou. J. 908), the decision of the Court 
of Appeal in which has recently been affirmed in the House of 
Lords. 

In Rex v. Ketter (The Times, 22nd February), the Court of 
Criminal Appeal (HumpHREYs, SINGLETON and Lewis, JJ.) 
held that one who was born in Jerusalem of Jewish parents 
in 1911 and came to England in 1937 having been granted 
a passport signed by the High Commissioner in Palestine 
and entitled “ British Passport, Palestine,’ was not a British 
subject within the British Nationality and Status of Aliens 
Act, 1914, and the court therefore upheld convictions based 
on the fact that the appellant was an alien. 

In Rex v. Large (p. 155 of this issue), the Court of 
Criminal Appeal (HumpHREYs, SINGLETON and Lewis, JJ.) 
allowed an appeal against a conviction at the Central Criminal 
Court on the first count of an indictment charging the appellant 
with the manslaughter of a child of four years of age, and, 
under the powers conferred on the court by s. 5 (2) of the 
Criminal Appeal Act, 1907, substituted a verdict of * Guilty ” 
on the second count of the indictment charging her with being 
a person having the custody of the child, and wilfully ill- 
treating him contrary to s. 1 (1) of the Children and Young 
Persons Act, 1933. The appeal on the first count was allowed 
on the ground of misdirection on a vital point—namely, in 
explaining the legal meaning of manslaughter—since the jury 
might have been left with the impression that it was sufficient 
for the prosecution to show that death was caused by 
carelessness. 


1st March: A Reminder. 

THE attention of readers may be drawn to the fact that 
para. 4 of the Supreme Court Fees (Amendment) Order, 1938, 
which prescribes fees payable for a photographic copy of a 
script filed in a probate action comes into force on Ist March. 
The said order was set out in full in our issue ef 7th January 
last (83 Sox. J. 18), and, except as to the aforementioned 
paragraph, came into operation on 11th January. Ist March 
is also the last day for applications to the Minister of Health 
under the provisions of the Food and Drugs Act, 1938, with 
reference to “food and drugs” authorities which are 
invested with certain powers and charged with certain duties 
under the Act. It may be recalled that if a county council 
satisfies the Minister that the area or areas in respect of which 
it would be the food and drugs authority would be rendered 
inconvenient in size, shape or situation for the efficient 
performance of its duties as such authority, the Minister may 
direct that the county council shall be the food and drugs 
authority as respects the district or districts of the local 
authorities which, but for such direction, would be the food 
and drugs authority under the Act, but were not such under 
the law in force immediately before the commencement of 
the Act (Ist October, 1939). Conversely the Minister may on 
application direct that the local authority of any non-county 
borough or urban district with a population of 20,000 or 
upwards, but less than 40,000, shall be the foods and drugs 
authority for its area instead of the county council. 
Particulars to be furnished on such applications are set out 
in a circular (No. 1755, H.M. Stationery Office, price 2d. net), 
the contents of which were indicated in these columns in 
our issue for 7th January last. 
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Dispositions inter vivos: Liability 
to Estate Duty. 


Tr a man voluntarily disposes of property within three years 


of his death, estate duty is payable on the capital value of 


such property on his death and the form and trusts of the 


disposition are not material. If, however, the disposition is 


made outside the three years and the settlor divests himself 


of all beneficial interest in the property, it might be thought 
that the disposition was outside the range of estate duty. 
But s. 1 of the Finance Act, 1894, casts a wide and 
comprehensive net. It uses language to be understood by 
ordinary people and not in a technical sense (Aft.-Gen. v. Beech 
[1899] A.C. 53), and the expression ** passing on death ” has 
been interpreted as denoting some actual change in the title 
or possession of the property as a whole which takes place 
on the death (Att.-Gen. v. Milne [1914] A.C. 765). Again s. 2 
(1) (+) refers to property in which the deceased or any other 
person had an interest ceasing on the death of the deceased : 
and this sub-section is supplemented by s. 7 (7) (a) and (bd), 
which bring in the principal value as the measure for estate 
duty. Finally, s. 2 (1) (d) includes annuities or interests 
provided by the deceased which are to accrue or arise on his 
death: but in these cases the liability for estate duty is 
measured by the value of the benefit then actually arising or 
accruing. 

The higher courts have on many recent occasions given 
detailed consideration to dispositions of the kind referred to 
above, and in particular to dispositions which involve (1) 
discretionary trusts ending on the deceased’s death, (2) trusts 
to accumulate income similarly ending, and (3) limited 
powers of appointment retained by the deceased, and it may 
be convenient shortly to state the results in the more 
important cases. 

They begin with the well-known case of Adamson v. Alt.-Gen. 
[1933] A.C. 257, where the settlor more than three years before 
his death disposed of his whole interest in property for the 


benefit of his children on such trusts that their interests-omly., 


hecame indefeasible on his death. During his lifetime he 
had a power (which he did not exercise) to appoint the capital 
or income for all or any of his children, and in default the 
income was to be accumulated for his life. 
Lords held that there was no passing on his death under s. 1 
of the capital and accumulations ; the passing of the property 
took place when the settlement was executed. They 
considered, however, that a beneficial interest accrued or 
arose on his death under s. 2 (1) (d), and that such interest 
was to be measured by the extent to which the principal 


value of the beneficial interest of each child on the death of 


the deceased exceeded the value (if any) of the expectant 
heneficial interest of each child prior to such death. No one 
could estimate with any confidence the value of such an 
expectant interest which at any time up to the moment of the 
deceased’s death might be destroyed by the exercise of his 
power of appointment. But, following this decision, the 
Finance Act, 1934, s. 28, was passed with retrospective effect 
which enacted that a benefit under s. 2 (1) (d) should be 
ascertained without regard to any interest in expectancy 
therein the beneficiary might have had before the death. 
In the next case, namely, Burrell v. Att.-Gen. [1937] A.C. 286, 
the material point was that a discretionary trust for a group 
of persons fulfilling certain qualifications came to an end on 
the death of the disponer and was followed by a similar 
discretionary trust for a group of persons fulfilling different 
qualifications. The House of Lords held that there was a 
passing of the property as a whole under s. 1 notwithstanding 
that one or more persons fulfilled both sets of qualifications. 
A similar decision was reached by the House of Lords in 
Scott v. Commissioners of Inland Revenue [1937] A.C. 174, 
where a discretionary trust, coupled with a trust to accumulate 
any surplus income for the benefit of the inheritance, came to 


The House of 





an end on the death (not that of the disponer in this case) 
and the property passed in tail to the remainderman who 
was also one of the objects of the discretionary trust. It was 
considered immaterial whether the remainderman was _ or 
was not an object of the discretion or whether accumulations 
had or had not been made. 

Finally, came the case of In re Hodson’s Settlement : Brookes 
v. Alt.-Gen. (1939), 83 Son. J. 133, in which an illuminating 
judgment delivered on the 20th January last by 
Lord Justice Clauson. The facts were that a fund was settled 
by the deceased, upon trust to pay an annuity to his daughter 
A during their joint lives and to accumulate the surplus 
income, and from and after the deceased’s death, the income 
of the accumulations fund was to be paid to A for her life. 
On her death, the original fund and the accumulations fund 
were to be divided among her children. One of the questions 
was as to the liability to duty on the death of the deceased 
(who predeceased A) of the accumulations fund. Mr. Justice 
Farwell felt bound to hold that there was no passing under 
s. 1: but the Court of Appeal in a judgment which reviews 
in detail the effect of the cases cited above, came unanimously 
to an opposite conclusion, on the ground that while the 
beneficiaries were the same before and after the death, the 
death brought one set of trusts of income to an end and shifted 
the beneficial interest in the income to the possession of one 
who (though no doubt previously a contingent beneficiary) 
had no beneficial interest in possession before the death. 
The Adamson principle involving liability under s. 2 (1) (d) 
only, was considered to apply to cases where, though the 
persons beneficially interested are the same before as after 
the death, the death merely removes the possibility of an 
alteration of their rights. 

If in any event the taxpayer is to pay, he may not consider 
it matters much whether s. | or s. 2 (1) (d) is invoked. The 
difference is that s. 1 taxes the principal value of the settled 
property, whereas under s. 2 (1) (d) it is only the value of the 
immediate interest arising which is taxed, and that may be a 
life or limited interest. But in view of the decision in the 
Hodson Case, it seems likely that claims for estate duty in 
most cases of this kind will now be founded on s. 1; and it is 
only in the Adamson type of case that s. 2 (1) (d) will be 
invoked, i.e., where absolute interests are given at the date 
of the settlement and merely become indefeasible on the 
death. As regards these cases, however, the Revenue is 
fortified by s. 28 of the Finance Act, 1934, and in the result, 
if liability is established, it is the corpus of the settled property 
that will come under charge. 

The conclusion of the whole matter is that if an intending 
disponer wishes to be satisfied that the arrangement he is 
making will not come within the charge of estate duty on his 
death, it is essential that that event should not be a point of 
time when beneficial interests in the property either cease 
or begin. Liability may be attracted by accumulation or 
discretionary trusts, or limited powers of appointment which 
come to an end on his death. It is natural that the disponer 
should wish by these means to retain control over the property 
during his life. He may not have sufficient confidence in his 
children to put them at once in full control ; but, if he is the 
disponer, and his own life comes into the scheme, even though 
he may have no beneficial interest, liability to estate duty on 
his death may ensue. 
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The following members of the Bar have been duly elected 
to fill the twenty-four vacancies upon the Council : Sir Herbert 
Cunliffe, K.C., Messrs. A. T. Miller, K.C., A. F. Topham, 
K.C., H. B. Vaisey, K.C., J. Willoughby Jardine, K.C., 
Sir Walter Monckton, K.C.V.O., K.C., Messrs. J. G. Trapnell, 


K.C., Richard O’Sullivan, K.C., C. R. R. Romer, K.C.. 
W. Blake Odgers, K.C., J. W. M. Holmes, A. Andrewes 
Uthwatt, J. H. Boraston, C.B., William Latey, M.B.E.., 
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Company Law and Practice. 


THE answer to this question must, it is submitted, be in the 
negative, but a clear answer to a clear 


Can a Firm be = question of law does not necessarily dispose 
a Member ofa of the many problems which may arise 
Company P—I. in practice out of treating a firm as a 


member. Before going on to discuss 
these problems let me first of all explain why it is that a firm 
cannot in law be a member. The membership of a company 
is defined and limited by the Companies Act, 1929. The 
relevant section is s. 25, which divides membership into two 
classes. First, there are the persons who have subscribed 
the memorandum of association. These are deemed to have 
agreed to become members and the company is required on 
its registration to enter their names in the register of members. 
Secondly, the section provides as follows :— 

* (2) Every other person who agrees to become a member 
of a company, and whose name is registered on the register 
of members, shall be a member of the company.” 

It will be seen that in order to qualify for this class of member- 
ship, two steps are required. There is first the agreement 
to become a member and then the entry on the register. But 
the section says that these necessary steps can be taken by 
“every other person.” A firm is not a person. Therefore 
a firm cannot become a member of a company in this way. 
Similarly it cannot become a member as a subscriber of the 
memorandum, since s. 1 of the Act prescribes that the 
memorandum shall be subscribed by a number of “ persons.”’ 
If the name of a firm were to be put at the end of the memo- 
randum, the registrar would be bound to refuse to accept it. 
Quite what the position would be if he accepted it by a 
mistake I should not like to say, and in any case the situation 
is not one which is at all likely to arise. 

Firm names do, however, find their way on to the register 
of members. In practice it is quite common for a certain 
type of company to enter firms in its register. It is clear 
that the company should not do this, and may find itself 
involved in all sorts of complications if it does. It may even 
expose itself and its officers to penalties. The register of 
members is kept by reason of s. 95 of the Act under which 
every company is required to have a register and to enter in 
it certain particulars concerning its members. Section 96 
requires a company having more than fifty members to keep 
an index of their names. Now this register and index are 
supposed to present an accurate picture of the membership 
of the company. If a firm, which cannot, as I have said, be 
a member, is named in the register, then the picture is 
inaccurate. Furthermore, the entering of a firm name does, 
as we shall see, impose certain liabilities on the partners in 
the firm, and inasmuch as the names, addresses and so 
on of the partners are not to be found in the register or 
index the requirements of ss. 95 and 96 are not fulfilled. 
The omission to give the necessary particulars of the partners 
in the register and to have their names included in the index 
are defaults for which default fines may be exacted. A 
default fine, I may say in passing, may amount to £5 a day. 

There are two which throw some light on these 
problems. In re Vagliano Anthracite Collieries Limited 
[1916] W.N. 187, is a decision on the position of a company 
when asked to register a transfer to a firm. The question 
arose in this way. A Mrs. C was the registered holder of 
a number of shares in the company. She executed a transfer 
in favour ot “ Messrs. Blair and W. B. Girling,’ which was 
the firm name of a firm of solicitors. The transfer was also 
executed by “ Blair and W. B. Girling”’ The two partners 
in the firm then presented the transfer for registration, but 
the company refused to register it on the grounds that it 
was not bound to enter the name of a firm in the register 
except by naming the partners. The partners then commenced 
an action for the rectification of the register. Joyce, J., 


cases 


| 





held that their application failed and that the company had 
acted within its rights. The learned judge pointed out 
that the firm was not a * person” nor a legal entity at all. 
It is submitted that the company could have put its case 
higher than it did. According to the report in the ‘“ Weekly 
Notes” it contended that it was not bound to enter a firm name 
in its register. It might have gone further and said that it 
was not able properly to do so and that if it did do so it 
would be exposing itself to the risk of penal proceedings. 
A wise company, fortified by this decision, will always refuse 
to register a firm. It remains to be seen what the position 
is where it unwisely agrees to do so. 

There is one case which is of some assistance here 
Weikersheim’s Case, 8 Ch. 831. That case dealt with a number 
of questions with which we are not immediately concerned, 
but as it is of some importance, I shall have to give the facts 
insome detail. The point at issue was whether in the winding 
up of a company certain persons were liable to contribute 
to the assets as “ B” contributories. Three persons were 
the partners in a banking firm which had had its name on 
the company’s register within a year of the commencement 
of the winding-up. The firm had lent a sum of money to 
L, a member of the company, and L had executed by 
way of security a transfer to the firm of his shares in the 
company. One of the partners in the firm executed the 
transfer in the name of his firm. (One of the questions 
discussed was whether this one partner had power to accept 
the shares for the partnership and so bind the firm. It was 
held that he had the power.) The transfer deed was left 
at the company’s office and the transfer was registered. 
Later L repaid the money which he had borrowed from 
the firm and the same shares were thereupon re-transferred 
to him mutatis mutandis in the same way. The order for 
the winding-up of the company was made within a year of 
this re-transfer. 

Now it must be borne in mind that it was the partners 
whom the company was trying to make liable. The company 
was in effect saying that by reason of the facts which I have 
just set out the partners became joint holders of the shares 
comprised in the transfer to the firm. The partners were 
not subscribers of the memorandum, and it 
incumbent on the company to show that they were persons 
who satisfied the requirements of the section, which at that 
date corresponded to s. 25 (2) of the present Act. They must 
be shown to be persons who had agreed to become members 
and whose names had been entered on the register. This 
was the point, and the only point, so far as we are concerned. 
The Lords Justices held that the partners had clearly agreed 
to become members of the company. So far as the partner 
who signed the transfer was concerned, this was a finding of 
fact ; so far as the other partner was concerned, he was in 
the same position because his partner was held to have had 
authority to agree on his behalf. At least, that seems to be 
the way in which the partner who had not signed became 
involved. Then came the second question. If in fact they 
had agreed to become members, were they also persons whose 
names had been entered on the register of members? Their 
own Christian and surnames certainly did not appear there, 
but it was held that the entry of the firm name was a sufficient 
The judgment of James, L.J., is not 
contented 


was therefore 


description of them. 
fully reported on this point, and Mellish, L.J., 
himself with expressing agreement with the view of his 
brother judge. The result of the decision seems to be that 
the provisions of s. 25 (2) are satisfied in the case of joint 
holders if they are described in the register by a sufliciently 
compendious appellation. The ‘whose names” in 
that sub-section mean apparently ~ 
whom.” It follows, therefore, that the 
agreed to become members and being sufficiently described 
in the register are members of the company. It does not, 
however, necessarily follow that the company has sufficiently 


3 


words 
a sufficient description of 
partners having 
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complied with the requirements of ss. 95 and 96 as to the 
keeping of the register. The partners being members by 
virtue of s. 25 (2), the company has to enter the requisite 
particulars in the manner prescribed by ss. 95 and 96. 

Thus far the reported decisions take us, but no further. 
There remains, however, a further step which in the present 
state of the authorities must be taken in the dark. We have 
reached the point at which we can say that, if a firm name is 
entered in the register of members of a company, the partners 
in the firm may be treated as joint holders of the shares 
ascribed to their firm. But partners may retire or die and 
others may take their places. Who then are the members / 
Are the partners for the time members ? Or the 
survivors of those who were the partners at the date of the 
entry in the register? The latter, it seems, and not the 
former, must be the members, and they will be the members 
regardless of whether or not they remain partners in the firm. 

Starting from Wetkersheim’s have the 
proposition that the firm name is merely a short way of 
describing a number of individuals—A and B, let us say. 
At the date of the entry in the register the firm name meant 
A and B, and A and B hecame members at that date. It 
may be that since that date A and B have taken C into 
partnership or that B has died and been replaced by C. The 
firm name will then denote either A, B and C, or A and GC, 
as the case may be. But the fact that the significance of 
the firm name has altered cannot conceivably in the opinion 
of the writer affect the membership of the company. The 
firm name so far as the company is concerned is used to 
denote two of its members together, 7.e., A and B, and if one 
of them dies the survivor will be the only person recognised 
as having any title to the shares. Similarly when the survivor 
dies, his personal representatives will be the only persons 
so recognised. The contrary that the partners for 
the time being are the members involves disregarding two 
cardinal provisions of company law. In the first place, 
reverting to our example, C would be held to be a member 
of the company. But it seems impossible to argue that he 


being 


Case, supra, we 


view 


ever agreed to become a member as required by s. 25 (2) of 


the Act, since at the time of the entry in the register he was 
not a partner, and the then partners had no authority to 
bind him in the way that the one partner in Wetkersheim’s 
Case, supra, was bound, although he did not sign the transfer. 
In the second place, if the partners for the time being are to 
be considered the members, this can only be on the footing 
that there is some sort of a trust, the partners being the 
beneficiaries and the firm a trustee. This seems to be the 
only way in which a fluctuating body of persons can effectively 
claim to be interested in the shares in a company. I hope 
that it is clear from what has gone before that this idea is 
manifestly wrong. Neither the firm nor the firm name can 
be such a trustee, since neither can be a member. Moreover 
the proposition is in direct conflict with the reasoning in 
Weikersheim’s Case, supra, foracompany will not recognise trusts 
of its shares, and therefore could not have treated the partners 
as members if they had only been beneficiaries under a trust. 

I can sum up quite shortly. Ifa company enters in its register 
of members a firm name, then the partners in the firm at the 
date of the entry will be members of the company, and the 
ordinary rules as to joint holders of shares will applv. Whether 
they remain partners or not makes no difference. 
sequently taken into partnership in the firm will have no 
connection with the company by reason of the entry. But a 
company should not register a firm name. It may refuse to 
do so and it probably exposes itself to penalties if it does 
I shall have some more to say on this subject in a 
further article in the near future, when I shall comment on, 
criticize and modify the conclusions which we have reached 
at this stage. 


Back numbers of the Journal may be obtained 
The Manager, 29 /31, Breams Buildings, London, E.C.4. 
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A Conveyancer’s Diary. 


(CONTRIBUTED. | 


DIFFICULTIES may arise as between persons entitled to 

successive interests in an estate or 
Arrears of trust fund which includes cumulative 
Cumulative preference shares whose dividends are, 
Preference or have been, in arrear. The result of 
Dividend. the decided cases may have practical 


conveniences, but it seems to be one 
to which a layman would hardly come, and is 
therefore. to which trustees or executors should, I think, be 


one, 


astute to discover exceptions. 


It will first be convenient to state the point by means of 


anexample. A fund includes 5 per cent. cumulative preference 
shares in respect of which no dividend has been declared for 
the year 1938. More prosperous times come, and in January, 
1940, out of the profits earned in 1939, the company declares 
a preference dividend of 10 per cent., being 5 per cent. in 
respect of each of the years 1958 and 1939. X, the tenant 
for life, dies on the last day of 1938 and the fund passes 
absolutely to the remainderman, Y. How is the 10 per cent. 
to be dealt with ? I think any normal person would suppose 
at first sight that Y gets 5 per cent., the amount for 1939, 
during which the fund was his, and that the estate of X, 
who was deprived by the default of getting his proper income 
for 1938, would get the other 5 per cent., as being the amount 
of income arising from the shares for the year in which he 
was entitled to such income. But it seems to be clear law 
that the whole 10 per cent. goes to Y. 

In Re Sale [1913] 2 Ch. 697, the testatrix died on 30th 
September, 1909, leaving her residuary estate on trust for a 
life tenant, and subject thereto for certain remaindermen in 
equal shares absolutely. The life tenant died on 8th July, 
1912, having duly received what income had accrued till that 
date. At her death the testatrix had certain 5 per cent. 
cumulative preference shares created by articles of association 
stated by Astbury, J. (at p. 703), to be in common form. 
The company’s financial year ended on 5ist January. Down 
to the year ending 3lst January, 1908, the cumulative 
preference dividends were paid in full. 
the dividend was only 2 per cent., and since then there had 
been none, with the result that if the life tenant were entitled 
to arrears if and when paid in respect of the period before 
her death, her estate was entitled to about £250. Astbury, J. 
held that no such claim was sustainable, because, ** the life 
tenant had no right to a fixed dividend charged on profits in 
She had merely a right to a preferential dividend 
as and when the directors of the company chose to declare it, 
and no dividend for any part of the life tenancy period was 
in fact earned or declared.” 


any event. 


This decision was expressly followed by Eve, J., in Re 
Grundy (1917), 117 L.T. 470. That case differed, however, 
from Re Sale inasmuch as dividends had been resumed, an 
f Re Sal | lividends had | | | 
some arrears cleared off. The life tenant died on 15th July, 
1915: On 29th November, 1915, a dividend was declared, 


expressly described by the company as being in respect of 


earlier years of the life tenancy, and further such arrears were 
cleared off in 1916. Eve, J., held that the estate of the life 
tenant got none of the 1916 payment, but did get an appor 
tioned part of that of 1915, the apportionment being based 
on the length of the part of the financial year out of whose 
profits the dividend was paid during which the life tenant had 
In short, the learned judge treated the 1915 
1915 dividend and apportioned it 


been alive. 
payment as being a 
accordingly. 

\ similar result was arrived at in Re Wakley [1920] 2 Ch. 205, 
where full reasons for the decision were given by the Court 
of Appeal. In that case the testator specifically bequeathed 
the cumulative preference shares to his son, R. At the 
testator’s death in 1905 the dividends were in arrear. In 
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1907, however, a payment was made clearing off all the 
arrears. The Court of Appeal, reversing the decision of 
Peterson, J., held that the whole of the 1907 payment went 
to the legatee, and nothing to the testator’s estate. The 
point was clearly expressed by Warrington, L.J. (at p. 221): 
* The first question to be considered is the nature of a share- 
holder’s right to a cumulative dividend. It is, in my opinion, 
nothing more than a right to participate in profits available 
for dividend which in accordance with its regulations the 
company has from time to time determined to distribute. 
In fact, the shareholder has no right to a dividend, whether 
cumulative or otherwise, until there are profits available, and 
the company by the proper authority has determined to 
distribute them. It follows that when profits are available 
and the company determines to distribute them, it is the 
shareholder who is then entitled to the shares who takes the 
dividend, and not the person entitled to them in past years, 
though the dividend may in the case of cumulative dividend 
be large enough to cover the amount which would have been 
paid in past years if there had been profits available, but 
which was not paid because there were no such profits.” As 
Younger, L.J., pointed out (pp. 225-6), all shareholders, 
ordinary and preferred, are alike in not being entitled to 
dividend unless there are profits and a dividend is declared 
out of them; they differ, and differ only, in that the holder 
of cumulative preference shares has a claim “ to receive out 
of a fund of profits made available for dividend . and in 
priority to the holders of all janior shares a sum measured 
by the percentage rate and the period of time over which the 
dividend has not been paid in whole or in part.” Such a 
payment is a single payment, out of the profits of, and in 
respect of, the year at the conclusion of which it is disbursed. 

A more or less similar point was considered in Re 
Marjoribanks [1923] 2 Ch. 307, and decided in the same way ; 
the circumstances of that case were, however, not perfectly 
ordinary, as were those of the cases already referred to, since 
the company there in question had some unusual provisions in 
its articles. : 

The law, therefore, is perfectly clear, however strange it 
may seem to the lay mind. It may be stated thus: (1) A 
payment im respect of arrears of cumulative preference 
dividend is, as between persons entitled to successive interests 
in the shares, income of the year out of whose profits it is 
paid, and not of the year in which default was made: 
Re Sale; Re Wakley; accordingly (2) if a life tenant dies 
during the year out of whose profits a payment is made, that 


payment is apportionable according to the number of days of 


such year during which the life interest subsisted, and not 
according to the number of days of the year in which default 
was made during which the life interest subsisted : Re Grundy. 

The practical advantage of these rules lies in the fact that 
in their absence trustees would be bound to make arrange- 
ments for securing payment of arrears to persons whose 
interests have determined, apart from any interest they may 
have in the arrears; as the law stands, however, no such 
arrangements are necessary. 








Landlord and Tenant Notebook. 


In last week's ** Notebook’ I discussed the findings and 
recommendations of the Committee on the 
Damage by fesponsibility for the Repair of Premises 


Hostilities—II. Damaged by Hostilities in so far as these 
dealt with the state of the existing law and 
in so far as they suggested abrogating liability to repair. 
I also referred to the proposal to divide war damage into 
two classes according to degree, the ** fitness ” of the damaged 
premises being the test and the future of the lease to depend 
on such classification. I deferred to this week the question 
of the rights which would arise if premises be rendered 
* unfit.” 





Lessees of premises rendered unfit by war damage are to 
have a conditional right of disclaimer. They may either 
retain and repair, or they may disclaim subject to the lessor 
undertaking to repair. There is, of course, nothing new 
about this method of solving such problems: disclaimer 
has been described as ** surrender in invitum ” and practitioners 
are familiar with the device as employed by bankruptcy 
legislation. It was, in fact, resorted to without being called 
‘disclaimer ” by the Tithe Commutation Act, 1836 (s. 88: 
* It shall be lawful for the lessee to surrender and make 
void the lease .. .’’). 

A tenant who considers that premises have been rendered 
unfit and who decides to disclaim the lease is to do so by 
serving a notice on his landlord, which must give particulars 
of any derivative interests. If there be no underlease, 
mortgage or charge, or none concerned brings the matter 
before the court, and if the landlord does not cispute the 
unfitness, no proceedings will be necessary to make the 
disclaimer effective. But in the event of dispute the local 
county court may decide not only any issue of fitness, but 
may make vesting orders, with or without terms, as in for- 
feiture or bankruptcy cases. Further, the date from which 
the disclaimer is to operate may be fixed by that tribunal ; 
and it also has power to impose terms and make orders as to 
the removal of fixtures. This recommendation as to fixtures 
testifies to the thoroughness with which the Committee has 
discharged its task; for the difficulties referred to in Oakley 
v. Monck (1866), L.R. 1 Exch. 159, at p. 164 (obligation to 
remove before end of term relaxed when tenancy terminates 
suddenly, e.g., on death of named individual) and those made 
apparent by Re Glasdir Copper Works [1904] 1 Ch. 819 (deben- 
tures; holders might remove within reasonable time after 
expiration) are thus anticipated. Incidentally, in so far as 
degree of annexation is still the test of a fixture, air raids 
might indeed produce some unexpected results. 

I described the proposed right of disclaimer as conditional 
because, apart from the possibilities described above, the 
landlord is to have the right to elect to make the premises fit. 
If he so decides, he is to serve a counter-notice which will have 
the effect of avoiding the notice of disclaimer. He must be 
prepared to render the premises fit as soon as is reasonably 
practicable ; the report makes reference to the difficulty 
of getting work done in war time. 

Also, if premises are rendered unfit and the lessee does 
nothing about it, the lessor is to have the right to make him 
elect whether to disclaim or retain, by notice ; ifthe notice be 
disregarded, the result is to be that the lessee is deemed to 
have served a notice of retainer (vide infra). Should the 
lessee consider that the premises have not been rendered unfit, 
he can serve a notice to that effect which will cancel the lessor’s 
notice to elect unless the latter applies to the court to decide 
the point. The court, if it finds in his favour, may grant the 
tenant time in which to serve a notice of retainer or disclaimer, 

So much for disclaimer. If the tenant of the damaged 
premises prefers to carry on, he is to be entitled to do so on 
undertaking to render the premises fit as soon as reasonably 
practicable, serving a ‘ notice of retainer” accordingly. It 
is proposed that any power of re-entry “or other right ” 
contained in the lease shall apply on breach of this obligation. 
This right of forfeiture would, of course, be governed and 
qualified by the provisions for relief in L.P.A. 1925, s. 146. 
The reference to other rights seems rather vague; is it 
the intention that penal clauses conferring a right to 
additional rent should be made to operate in this way / A 
covenant to repair within a specified period after notice could 
hardly be made to apply, as the statutory obligation is to 
provide for the work to be done as soon as reasonably 
practicable. 

It is, of course, important to remember that if disclaimer 
be not resorted to the obligation to repair, whether it be 
undertaken by the lessor or the lessee, is to be limited to making 
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the premises “ fit so far as rendered unfit by the war damage.” 
The general abrogation of liability under covenants (discussed 


in last week’s issue) is still to apply ; and the standard of 


repair will be less than that demanded by most repairing 
covenants. I dealt, last week, with some possible difficulties 
in applying the definition of “ fit’ which is proposed ; but 
it is quite clear that less work will normally have to be done 
than if the rights under covenants were preserved. As 
regards residential property, the case of Jones v. Geen [1925] 
1 K.B. 659, is in point: it was held that a covenant to keep 
premises in good and tenantable repair imposed a higher 
standard than a (statutory) obligation to keep them in all 
respects reasonably fit for human habitation, the latter 
standard being described by Salter, J., as a “ humble ”’ one. 

Next, the question of rent during the period of the work to 
be undertaken has been considered. It is recommended that 
the liability be suspended, whoever undertakes the work in 
question, subject to a power in the court to fix meanwhile 
a rent if the premises are “ to some extent capable of beneficial 
occupation.” In * retainer” cases, this could be increased 
again if the tenant were slack in making the premises fit : an 
additional sanction. “~ Beneficial occupation” is an expres- 
sion known to rating law, and to bankruptcy and winding-up 
law, and then describes the measure and nature of the control 
enjoyed, rather than the degree of advantage obtained ; but 
there can be no objection to using it to express the latter. 
The rent which the court may fix is not to exceed the annual 
value of the reasonably usable part or the full rent reserved 
by the lease, whichever is less. The latter part of the proposal 
suggests that what is contemplated is part of a building being 
destroyed rather than a building being partly destroyed ; 
but there is no reason why provisions of this kind should not 
cover the latter eventuality; e.g., a garage with a large hole 
in its roof might be considered unfit for its purpose, but it 
could be let at a smaller rent. 

Such is the outline of the scheme. The Committee recom- 
mend excepting mining leeses from its scope altogether, and 
agricultural tenancies, except that when buildings on holdings 


are rendered unfit, the court is to have power to make ordérs’ 


as to reduction of rent “ or otherwise’ as it in the circum- 
stances think fit (presumably liability under covenants would 
be an important consideration among the circumstances in 
while special provisions are proposed for leases 


these cases) ; 
That is, the ordinary 


of blocks of houses, flats, offices, ete. 
scheme would apply between the lessee and underlessees ; 
but as between mesne lessee and superior landiord there 
would be no disclaimer without an order of the court, which 
is not to confirm unless it considers that it is equitable to do 
so having regard to the damage done to the premises as a 
whole and to all the circumstances, among which offers made 
to extend term, modify rent and covenants, etc., are specifi- 
cally mentioned. Alternatively, the court may confirm as to 
part of the premises and reduce the rent. Ground leases are 
also separately provided for in the suggestions ; 
may apply for leave to disclaim, and the court, having 
considered the same circumstances as in the cases of blocks 
of buildings, may grant the application if it considers it 
equitable to relieve him, but may in this case impose conditions 
as to money payment or otherwise. 

By way of a general observation, I may say that it has 
struck me that the proposals contemplate conferring a 
measure of discretion on judicial tribunals in a very large 
number of cases, and that the discretion is expressed or 
conditioned in a variety of ways: deliberately, no doubt. 
Thus, the court is to be directed to do as it * thinks fit ” 
in the matters of restoring or increasing rent reduced after a 
notice of retainer, or of vesting orders on confirming 
disclaimers ; the same expression is used in L.P.A., 1925, 
s. 146 (2) and (4), dealing with relief against forfeiture and 
vesting orders on forfeiture. What the court “ thinks just ” 
is to guide it in dealing with the removal of fixtures, and in 


the lessee 











dealing with agricultural holdings ; it has to be satisfied that 
the proposal is * equitable ”’ before relieving lessees of blocks 
of buildings and holders of ground leases. It seems doubtful 
whether assistance could be afforded by referring to the group 
of decisions under Factory Acts and London Building Acts 
giving power to apportion expenses and relieve by such 
orders as appear to be * just and equitable.” I may, however, 
mention that all the older decisions are referred to in Monro 
v. Burghclere (Lord) [1918] 1 K.B. 291, and that in that case 
the difference between the two concepts was adverted to by 
Shearman, J., in these terms: “ The word ‘ equitable ’ 
implies a power to relieve against hardship.” 





Our County Court Letter. 


NEGLIGENT REPAIRS TO LORRY. 
In For v. Stanfield and White, Ltd., recently heard at Exeter 
County Court, the claim was for £100 as damages for negli- 
gence. 
minor repairs on Haldon Hill on the 17th June, 1938. A 
mechanic from the defendants’ garage did the repairs, but 
on the 29th June the lorry again broke down on Haldon Hill. 
The cylinder head was found to be cracked, and a new one 
was fitted on the Ist July, but the lorry broke down again 
in half an hour, owing to the new cylinder head being cracked. 
It transpired that the defendants had fitted the water joint 
in a twisted position, and the joint was not the proper one 
designed for the lorry. The plaintiff's driver was never 
warned that the cylinder head was already cracked before the 
defendants did the work. The defendants’ case was that their 
engineer had not twisted the water joint when he fitted it. 
The plaintiff's driver had also been warned to report the 
cracked cylinder head on his return, before starting on a fresh 
journey. Evidence was given that on the 17th June the 
lorry had stopped at a filling station for water, as the engine 
was hot and not pulling properly. A small crack in the 
cylinder head was then noticed by the owner of the filling 
station. His Honour Judge Thesiger gave judgment for the 
plaintiff for the amount claimed, with costs. 

THE SALE OF ENCYCLOPADIAS. 
In a recent case at Westminster County Court (Penman v. 
Consolidated World Research Soci ty, Lid.) the claim was for 
the rescission of a contract to subscribe to a medical 
encyclopedia, and for the return of £19 10s. as money paid 
upon a consideration which had failed. The plaintiff was a 
medical officer of health, and his case was that, in reliance 
upon representations made by an agent of the defendants, 
he had agreed to subscribe to an encyclopedia of medical 
research, with quarterly supplements. A list had been 
produced of professors willing to answer questions, which 
could be submitted by subscribers at the rate of one a week. 
The agent had also produced the dummy backs of ten volumes, 
but, on delivery, they were found to contain only general 
knowledge for adolescents. The plaintiff at once wrote that 
the work was not an encyclopedia of medical research, and 
claimed a return of his subscription. A specimen page was 
produced in court, showing a coloured picture of a submarine 
aquarium, and novel buildings seen in cities. The defence 
was that the encyclopedia only purported to contain general 
information, and that no representations had been made that 
it was a purely medical publication. His Honour Judge 
Sir Mordaunt Snagge held that the plaintiff had been induced 
to enter into the contract by specific representations. There 
was no reflection upon the defendants, apart from their agent, 
and judgment was given for the plaintiff, with costs. 

DEFECTIVE ELECTRIC CLOTHES WRINGER. 

In Miller and Others v. Ismay Distributors, Ltd., at Leicester 
County Court, the claim was for damages in respect of 
injuries sustained by a nine-year-old boy, whose fingers had 


The plaintiff's case was that his lorry was in need of 
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been caught in an electric washing machine. The latter had 
been acquired by the male plaintiff (the boy’s father) under 
a hire-purchase agreement, and was being used by the female 
plaintiff (the boy’s mother) to wring out a table cloth. She 
had occasion to put the rollers in reverse, when the hands of 
the boy (who was helping his mother) became caught in the 
rollers. The boy thus suffered injury and his mother suffered 
shock. The case for the plaintiffs was that the machine was 
defective, but this was denied by the respondents, whose case 
was that the machine was not intended to be used by a child 
and that the accident was due to the female plaintiff losing 
her head and not working the machine properly. His Honour 
Judge Galbraith, K.C., was not satisfied that the female 
plaintiff lost her head, as she tried to alter the course of 
the rollers without success, and then used the safety catch, 
which jammed. Had the gears and safety catch worked 
properly, only negligible damage would have been caused. 
As the gears and safety catch worked intermittently, the 
machine was a dangerous trap. Nevertheless, the claims of 
the father and son were not made out, but judgment was 
given in favour of the female plaintiff for £40 and costs. 








Land and Estate Topics. 
By J. A. MORAN, 


UNCERTAINTY, just now, puts a brake on the market for real 
property. What appear to be good investments continue to 
be put up for sale at the London Auction Mart, without 
success ; in fact it was not unusual during the past few weeks 
for a “ lot” to be withdrawn without a bid. What is really 
wanted is a little more light on the position of property-owners 
in case of war; and until the Government puts its cards on 
the table the activities of the hammer are likely to be severely 
handicapped. The optimist, however, should derive satisfac- 
tion from the position, feeling convinced that, at present 
prices, this should be a good time to buy. 

Mr. Herbert Morrison and his friends on the London County 
Council had long been preparing for a battle at Westminster 
over their Bill for the rating of site values. This turned out to 
be very short lived, for when the Speaker was asked for a 
ruling on the point as to whether the Bill could proceed as 
a private measure, the reply was distinctly in the negative. 
Later on, leave to introduce a Bill was turned down. 

Those who have been concerned in the conduct of appeals 
to the Minister of Transport against what have been deemed 
unreasonable conditions imposed by a highway authority, 
must have observed that in giving a decision the Minister of 
Transport invariably includes the words “ having consulted 
the Minister of Health.’ This desirable cohesion has resulted 
in the issue of a revised memorandum by the Minister of 
Health as to the relationship between the provisions of the 
Restriction of Ribbon Development Act and planning schemes 
prepared by local authorities under the Town and Country 
Planning Act, 1932. 

The death of Mr. J. George Head will, for a time, leave 
a big gap in the profession. One has only to contemplate the 
extent of his activities to realise his capabilities and his worth 
where real property was concerned. A chartered surveyor, 
a Past-President of the Auctioneers’ Institute, Chairman of 
the North-West District Permanent Building Society and 
Governor of the College of Estate Management, he was senior 
partner in the well-known Baker Street firm of Messrs. 
George Head & Co.; and not only was he a good and con- 
vincing speaker, but he had the gift of transferring his thoughts 
to paper. His was the simple and unaffected manner that 
always commands respect. 

Although I believe there are many auctioneers and surveyors 
acting as territorial officers, there are very few who are officers 
in the R.N.V.R.; but I know only one who rose to the rank 
of Commander. This coveted distinction rests with Mr. John 





Bray, of St. Leonards-on-Sea, the record of whose experiences 
during the Gerat War teems with dramatic incidents and 
adventures. Jt was only because he reached the age limit 
that he retired last month. 

The following reasons for thinking that the speculative 
building of flats will stop for the present were given by 
Mr. C. Harman Hunt in a paper read before the members 
of the Auctioneers’ Institute: the high cost of building and 
sites, the difficulty in obtaining building finance and 
permanent mortgages, particularly on leaseholds, and fear 
of air-raids. 

With the death of the last heir of the Burgoynes, a succession 
of ownership of remarkable length, and the countless associa- 
tion of centuries, have been broken, and, as a consequence, 
Sutton Park, Sandy, the Bedfordshire family seat, has come 
on the market. 

The sale of the Lyceum Theatre was not unexpected. 
The transaction involves the development of a considerably 
larger area than that occupied by the theatre. Altogether 
the new building will provide about five acres of shop and 
office space. 

On the ground that the Empire Exhibition at Bellahouston 
Park, Glasgow, was run for a charitable object, and was for 
the benefit of Scotland and the British Empire as a whole, 
the promoters considered they were entitled to exemption 
from assessment for local rating purposes. The Glasgow 
Corporation, as the rating authority, disagreed with this view, 
and when Sir Archibald C. Black was asked to decide, on 
appeal, his judgment was that the fact that a proportion of 
the profits earned from restaurants, etc., was to be handed 
over to a body which would devote the sum receivable to a 
charitable object, could not alter the purely commercial use 
to which the buildings were put; the same considerations 
applied to the amusements park. 








Obituary. 
Mr. C. H. PERROTT. 


Mr. Charles Harold Perrott, Crown Advocate in the Supreme 
Consular Court at Cairo, died recently. Mr. Perrott was 
educated at Clare College, Cambridge, and was called to the 
Bar by the Inner Temple in 1899. He went to Egypt in 1907 
and became a prominent member of the mixed and British 
He had been Crown Advocate since 1925. 


Mr. G. E. CARPENTER. 

Mr. George Edward Carpenter, solicitor, senior partner in 
the firm of Messrs. Carpenter & Wilson, of Bedford Row, 
W.C., died at Bayswater on Friday, 17th February, in his 
ninety-seventh year. Mr. Carpenter was admitted a solicitor 
in 1867. : 

Mr. W. H. HORTIN. 

Mr. William Hurlstone Hortin, J.P., solicitor, senior partner 
in the firm of Messrs. Lindus & Hortin, of Albemarle Street, 
W., died on Monday, 13th February, at the age of sixty-eight. 
Mr. Hortin was educated at Warwick School and was admitted 
a solicitor in 1893. He became a Justice of the Peace for 
Witham in 1936. 


Consular Bars. 


Mr. G. THOMAS. 


Mr. George Thomas, solicitor, of Alcester, died on Friday, 
17th February. Mr. Thomas, who was admitted a solicitor 
in 1903, was for many years Clerk to the Alcester Board of 
Guardians and Clerk to the Alcester Rural District Council. 


Mr. A. E. B. WOOD. 

Mr. Arthur Edward Broadbent Wood, solicitor, senior 
partner in the firm of Messrs. A. E. B. Wood & Son, of Leeds, 
died on Wednesday, 8th February, at the age of seventy-five. 
Mr. Wood was educated at Leeds Grammar School and was 
admitted a solicitor in 1890, 
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To-day and Yesterday. 


LEGAL CALENDAR. 
When William Haitch was first taken into 
custody on a charge of murdering a young 
woman called Mary Minting, he was handcuffed and ironed 
for fear he might do violence to himself. Smith, the Bow 
Street gaoler, handing him over to the Keeper of Newgate, 
uttered a special word of warning. On the morning of the 
20th February, 1818, when he was to have been tried, he ran 
from the prison yard into the privy, where he was found with 
his throat cut from ear to ear and his head almost severed. 
Near him lay a razor and a paper saying it was the same 
with which he had killed Mary. He had told the police 
that he had thrown it into the Thames. The expectant 
crowd in court, consisting largely of ladies, was deeply 


20 FEBRUARY. 


disappointed. 
Serjeant Hill was rather a joke in his day, 
detached from the world, learned in an 
abstruse fashion, eccentric, complex in argument: he was 
called “Serjeant Labyrinth.” Still, when he died on the 
2ist February, 1802, at the age of ninety-two, and was buried 
at Rothwell, the marble bore a flattering epitaph from the 
pen of the Bishop of Cloyne : * His superior knowledge 
founded on Tully and the best ancient Moralists, confirmed by 
the Study of our first professional writers and arranged in a 
Memory uncommonly clear stamped his legal opinions with the 
Highest Authority.” 
On the 22nd February, 1854, the 
set about finally disposing of the great 
case of Lumley v. Gye. The manager of the Queen’s Theatre 
was suing the manager of Covent Garden for stealing the 
services of Mlle. Wagner, a celebrated prima donna, who had 
already bound herself to him by contract for the 1852 season. 
Hoping to outdo the * Jenny Lind fever ” of five years earlier 
with a “ Wagner fever” of even greater intensity, he had 
prepared productions at enormous expense and suffered 
severe losses. On preliminary points of law he did rather well, 
but a Queen’s Bench jury after answering some questions in 
his favour, found one fatal fact against him—that the defendant 
did not know of the lady’s previous engagement. He left 
the court a ruined man. 

23 Fepruary.—In 1871 ritual was already a 

question troubling the peace of the Church 

of England. On the 23rd February the Judicial Committee 
of the Privy Council gave judgment against the Rev. Mr. 
Purchas, perpetual curate of St. James’s Church, Brighton. 
If was found that he had transgressed the law by wearing 
a chasuble, an alb and a tunicle during the Communion 
Service, but charges of wearing a biretta and using holy water 
were held not established. 


21 FEBRUARY. 


22 FEBRUARY. law 


burning 


24 Frpruary.—Lord Gifford, Master of the Rolls, was 
born at Exeter on the 24th February, 
1779. He was the son of a grocer and linen-draper. 
25 Fesruary.—On the 25th February, 1607, Fr. Robert 
Drewrie, a Benedictine monk, was executed 
at Tyburn on a charge of treason. Standing in the fatal 
cart, he declared that he died, not for treason, but for his 
priesthood. This the reporter of his trial considered “a 
sillie suggestion,” for “ that profession, though neither liked 
nor allowed by us, he might use and exercise beyond the seas 
keeping himself there, but not here where sundry good and 
sufficient laws had enacted it to be treason for any subject 
born to forsake his native duty, and, being made priest by 
authority derived from the Pope, to come home again.” 


26 Fespruary.—Antonio de Rosa, a Portugese sentenced 
to death at the Old Bailey for murder on 
the 26th February, 1752, was perhaps rather too impulsive 





to make a successful criminal. He had killed a city merchant's 
clerk near Hoxton, knocking him on the head and stabbing 
him three times, all for eleven shillings and a watch. In 
his haste he missed a pocket book containing a £100 bank 


note. 
THE WEEK’s PERSONALITY. 


When 
the Assizes there and listen to the trials. 
grocer and linen-draper, so his chances of forensic distinction 
gratified his love of the 


Robert Gifford was a boy in Exeter he loved to attend 
He was the son of a 


seemed non-existent, but his father 
law and articled him to a respectable local attorney. He 
made himself so useful in the office that during the illness 
ie was entrusted with its sole management. 
This was encouraging, and after the death of his father he 
took the risk of joining the Middle Temple in 1800, at the age 
of twenty-one. He was called to the Bar eight vears later, 
having meanwhile practised as a special! pleader. In 1817 
he became Solicitor-General, and in 1819 Attorney-General 
After five years as senior law officer he was raised to the Bench 
as Chief of the Common Pleas and 

so that he might act as Deputy Speaker when judicial appeals 


of his principal 


Justice given a peerage 


from Scotland were heard. Three months later he became 
Master of the Rolls, but during the Long Vacation in 1826 
he died at Dover, worn out by continual labours. He was 


not vet fifty years old. 


WITHIN Memory. 


A newspaper recently noted that there is still living at 
Durban, in South Africa, a man who saw a woman executed 
in a so quickly has the whole atmosphere 
of criminal The woman, 
Catherine Wilson, was in the opinion of Mr. Justice Byles, 
the greatest criminal that ever lived.” She 
invalids, ingratiate 


LIVING 


street 


London 
justice been revolutionised. 
who tried her, * 
was a nurse who used to attend elderly 
herself to the point of getting handsome gifts or legacies, 
and then quite calmly and quietly poison her benefactresses. 
One of her coups failed to come off, for the intended victim 
spat out the poison, a strong dose of sulphuric acid adminis- 
tered as a soothing draught, and saw that it had burnt holes 
in her counterpane. Tried for attempted murder, Catherine 
might have got off with some years penal servitude had not 
an all too eloquent advocate persuaded a rather simple- 
minded jury to acquit her. As it was, the police, who had 
meanwhile exhumed six or seven of her successes, re-arrested 
her the moment she left the Thus it came about 
that she was publicly hanged in 1862 for a murder committed 


doc k. 


Six years earlier. 


EXECUTION BY CARVING KNIFE. 

Apropos of the old ways of unregenerate Newgate, another 
paper recently recalled a little known detail of the execution 
of the Cato Street conspirators (who, you remember, at the 
beginning of the last century planned to assassinate the 
After they had been hanged, their heads 
This picturesque fact 
was noted and officers who 
commanded a detachment sent to guard the prison on the day 
of the execution. While these gentlemen were breakfasting 
with the Governor a servant entered the dining-room and 
made a whispered request, to which he replied in a loud 
“ You may take it, but you cannot expect me to 
use it again.’ The servant then took from the sideboard 
the largest carving knife, thus requisitioned for public service. 
As late as 1820 the remission of the drawing and quartering 


Cabinet en masse). 
were cut off—with a carving knife. 


remembered by the Guards 


voice : 


part of their sentence was regarded as a special grace. In 
these days of alarms over the I.R.A. explosions, it is interesting 
to recall that the last man publicly hanged in London was 
the Fenian, Barrett, for the murder of those killed when be 
blew up the wall of Clerkenwell Gaol. 
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3 (R.), 10, 17 (R.) 


tipon, 7 
Tadcaster, 28 
York, 14 
Circuit 16—-Yorkshire. 
His Hon. JupGE Str REGINALD 
3aNKS, K.C. 
Beverley, 9 (R.), 10 
Bridlington, 6 
Goole, 21 
Great Driffield, 20 
+*Kingston-upon-Hull, 13 (R.), 
14 (R.), 15, 16, 17 (J.S.), 20 
(R.B.) 27 (R. 
New Malton, 22 
Pocklington, 30 
*Scarborough, . fa 
29 
Selby, 24 
Thorne, 23 
Whitby, 8 (R.), 9 
Circuit 17—-Lincolnshire. 
His Hon. JupGe LANGMAN 
3arton-on-Humber, 14 (R.), 21 
+*Boston, 9 (R.), 16, 23 (R.B.) 
Brigg, 6 (R.) 
Caistor, 
Gainsborough, 3 (R.), 10 
Grantham, 17 


8, 14(R.B.), 28, 


Holbeac h, 27 
Horncastle, 2 (R. 
*Lincoln, 2 (R.B.), 
*Louth, 2 
Market Rasen, 1, 22 (R.) 
Scunthorpe, I 
Skegness, 15 
Sleaford, 14 
Spalding, 24 (R.) 
Spilsby, 10 (R.) 
Circuit 18 Nottinghamshire, etc. 
His How. Jupce Hi_tpyarp, K.C. 
Doncaster, 1, 2, 3, 20 
East Retford, 28 
Mansfield, ¢ 
Newark, 17 (R.), 27 
*Nottingham, 2 (R 
(J8.), 17, 22, 23, 
Worksop, 7 7 (R. )s 14 
Circuit 19-—Derbyshire, etc. 
His Hon. JvupGer LonGson 
Alfreton, 14 
Ashbourne, 
Bakewell, 7 
Burton-upon-Trent, 
Buxton, 13 
*Chesterfield, 3 (R.), 10, 17 
*Derby, 8, 21 (R.B.), 22, 23 (J.S.) 
Ilkeston, 21 
Long Eaton, 16 
Matlock, 
New Mills, 
Wirksworth, 9 
Circuit 20--Leicestershire, etc. 


.B.), 15, 16 
24 (B.) 


15 (R.B.) 


His Hon. JopGe Gaverairn, K.C. 
Ashby-de-la-Zouch, 16 
* Bedford, 14 (R.B.), 22 
S3ourne, 17 
Hinckley, 15 
Kettering, 21 
*Leicester, 3 (R.B.), 6, 7, 8 (J.S.) 
(B.), 9 (B.), 10, 13, 24 (R.) 


Loughborough, 14 

Market Harborough, 15 
Melton Mowbray, 10 (R.), 24 
Oakham, 23 (R.) 

Stamford, 

Wellingborough, 23 


Circuit 21--Warwickshire. 

His Hon. JupGe DALE 

His Hon. Jvupce Rveace, K.C. 
(Add.) 


*Birmingham, |, 2, 3, 6, 7, 8, 9, 
10, 13, 14 (B.), 15, 16, 17, 
20, 21, 22, 23, 24, 27. B, DB, 
30, 31 
Circuit 22-—Herefordshire, etc. 
His Hon. Jupce Roope REEVE, 
K.C. 
Bromsgrove, 17 
Bromyard, 
Evesham, 22 
Great Malvern, 6 
Hay, 8 
* Hereford, 14 
*Kidderminster, 7, 23 
Kington, 15 
Ledbury, 
*Leominster, 13 
*Stourbridge, 9, 10 
Tenbury, 
*Worcester, 16, 2] 
Circuit 23--Northamptonshire. 


His Hon. Jupce Hurst 
Atherston, 23 
Bletchley, 13 

*Coventry, 6, 15 (R.B.), 20, 21 


Daventry, | 
Leighton Buzzard, 2 
*Northampton, 3 (R.B.), 14 (R.), 
27, 28 
Nuneaton, 8, 29 
Rugby, 9, 30 
Circuit 24--Monmouthshire, etc. 
His Hon. JupGe THomas 
Abergavenny, 
Abertillery, 14 





+*Great Grimsby, 2 (R. = RA 
(J.S.), 9, 22 (38), 3 (RK. 





every Wednesday) 


Bargoed, 15 





Barry, 9 


+*Cardiff, 6, 7, 8. 10, 11 
Chepstow, 
Monmouth, 28 

+*Newport, 21, 23 
Pontypool and 

29 
*Tredegar, 16 


Circuit 25- Staffordshire, etc. 


Blaenavon, 22, 


His Hon. JupGe TEBsBs 
*Dudley, 7, 14 (J.S.), 28 
*Walsall, 2, 9 (J.8.), 16, 23 (J.S.) 


*West Bromwich, 1 
15 (J.8.), 22 
*Wolverhampton, 3, 10 
17, 26 (.J.8.) 
Circuit 26——-Staffordshire, etc. 
His Hon. Jupee Rveae, K.C. 
Sursiem, 30 
*Hanley, 9 (R.), 23, 24 
Leek, 13 
Lichfield, 1 
Newcastle- 
*Staftord, 3 
*Stoke-on-Trent, 8 
Stone, 27 
Tamworth, 2 
Uttoxeter, 17 


Circuit 27 Middlesex. 


(J.S.), 8, 


(J.S.), 


under-Lyme, 14 


His Hon. Jupce Tupor REEs 
W on <"y 2, 3, 9, 10, 16, x, 
23, 30, 31 


Circuit a. Shropshire, etc. 
His Hon. JupGE SAMUEL, 
srecon, 17 
sridgnorth, 15 
Builth Wells, 9 
Craven Arms, 7 
Knighton, 13 
Llandrindod Wells, 10 
Llanfyllin, 
Llanidloes, 
Ludlow, 8 
Machynlleth, 
Madeley, 16 

*Newtown, 9 
Oswestry, 14 
Presteign, 

*Shrewsbury, 20, 23 
Wellington, 21 
Welshpool, 

Whitchurch, 22 


Circuit 29—-Carnarvonshire, etc. 
His Hoy. JupGe Sr ARTEMUS 
JONES, K.C, 
Sala, 
+* Bangor, 13 
Blaenau Festiniog, 7 
*Caernarvon, 15 
Colwyn Bay. 
Conway, 17 
Corwen, 
Denbigh, 
Dolgelly, 
Flint, 
Holyhead, 
Holywell, 6 
Llandudno, 
Llangefni, 
Llanrwst, 24 (R.) 
Menai Bridge, 14 
Mold, 22 
*Portmadoc, 4 
Pwllheli, 9 
Rhyl, 8 
Authin, 23 
*Wrexham, 20, 21 


K.C. 


Circuit 30-—-Glamorganshire. 
His Hon. JupGe WrILuiaMs, 
*Aberdare, 7 
Bridgend, 28, 29, 30, 31 
Caerphilly, 30 (R.) 
*Merthyr Tydfil, 9, 10 
*Mountain Ash, 8 
Neath, 21, 22, 23 
*Pontypridd, 15, 16, 17 
Port Talbot, 24 
*Porth, 13 
*Ystradyfodwg, 14 


K.C. 
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Circuit 31—-Carmarthenshire, etc. 


His Hon. JupGe Davies 
Aberayron, 

t* Aberystwyth, 2 
Ammanford, 1, 17 
Cardigan, 

+*Carmarthen, 14 

+* Haverfordwest, 15 
Lampeter, 

Llandilofawr, 

Llandovery, 

Llanelly, 3, 16, 31 

Narberth, 13 

Newcastle-in-Emlyn, 

Pembroke Dock, 

*Swansea, 6, 7, 8, 9, 10, 11 

Circuit 32—-Norfolk, etc. 

His Hon. JupGe RowLanps 
Beccles, 

Bungay, 6 

Diss, 28 

Downham Market, 23 

East Dereham, 

Eye, 

Fakenham, 
t*Great Yarmouth, 16, 17 

Harleston, 

Holt, 
t*King’s Lynn, 9, 10 

+Lowestoft, 3 
North Walsham, 

*Norwich, 13, 14, 15 
Swaffham, 29 
Thetford, 7 
Wymondham, 8 

Circuit 33—Essex, etc. 

His Hon. JupGe HILpeEstey, K.C. 
sraintree, 17 

*Bury St. Edmunds, 14 

*Chelmsford, 6 
Clacton, 21 
Colchester, 15, 16 
Felixstowe, 22 
Halesworth, 28 
Halstead, 

Harwich, 
+*I Ipswich, 8, 9, 10, 31 

Maldon, 2 

Saxmundham 

Stowmarket, 24 

Sudbury, 29 

Woodbridge, 

Circuit 34—-Middlesex. 

His Hon. JupGr Dumas 

His Hon. JupGe Tupor 

(Add.) 

Uxbridge, 7, 14, 21, 28 
Circuit 35--Cambridgeshire, etc. 
His Hon. JupGE CAMPBELL 

Biggleswade, 14 

Bishops Stortford, 

*Cambridge, 8 (R.), 17 (R.B.), 22 

(J.S.) (B.), 23 

Ely, 24 

Hitchin, 6 

Huntingdon, 3 (R.), 9 

*Luton, 2 (J.S.), (B.), 3, 24 (R.B.) 
March, 13 
Newmarket, 16 
Oundle, 

*Peterborough, 3 (R.), 7, 8 
toyston, 10 
Saffron Waldon, 20 
Thrapston, 15 
Wisbech, 3 (R.), 21 

Circuit 36—-Berkshire, etc. 

His Hon. JupGe Cotes-PREEDY, 

K.C. 

*Aylesbury, 3, 17 (R.B.), 31 
Banbury, 8 (R.B.), 15 
Buckingham, 7 
Chipping Norton, 29 
Henley-on-Thames, 27 
High Wycombe, 2, 30 

*Oxford, 6, 20 (R.B.) 

*Reading, 9 (R.B.), 16, 17 
Shipston-on-Stour, 21 
Thame, 23 
Wallingford, 

Wantage, 14 

*Windsor, 9, 22, 28 
Witney, 8 


REES 


Circuit 37—-Middlesex, etc. 
His Hon. JupGe HAarGREAVES 
Chesham, 7 
*St. Albans, 21 
West London, 1, 2, 3, 
10, 20, 22, 23, 24, 27, 
30, 31 
Circuit 38—-Middlesex, etc. 
His Hon. Jupge Hancock 
Barnet, 7, 21 
*Edmonton, 2, 3, 9, 10, 14, 16, 
17, 23, 28, 30 
*Hertford, | 
Waltham Abbey, 24 


6, 8, 9, 
28, 29, 


Circuit 39—-Middlesex. 
His Hon. JupGe LILLeEy 
Shoreditch, 2, 3, 7, 9, 14, 16, 
17, 21, 23, 28, 30, 31 
Circuit 40-——Middlesex. 
His Hon. Jup@r THompeson, K.C. 
His Hon. JupGe DrvucQuER 
(Add.) 
Hon. 
(Add.) 
Bow, 1, 
14, 15, 16, 17, Zi, 
27, 28, 29. 30, 31 
Circuit 41—-Middlesex. 
His Hon. JupGeE EarenGcey, K.C. 
His Hon. JupGe Davip Davies, 
K.C. (Add.) 
Clerkenwell, 1, 2, 3, 6, 7 (J.S.), 
8, 9, 10, 13, 14 (J.S.), 15, 16, 
17, 20, 21 (J.8.), 22, 23, 24, 
27, 28 (J.S.), 29, 30, 31 
Circuit 42—-Middlesex. 
His Hon. JupGe Str Hitt KELLY 
Bloomsbury, 1, 2, 3 (J.S.), 6, 7, 
8, 9, 10 (J.S.), 13, 14, 15, 16, 
17 (J.S.), 20, 21, 22, 23, 24, 
27, 28, 29, 30, 31 (J.S.) 
Circuit 43—Middlesex. 


His Jupce Tupor REEs 


2. 3, 6, 7, S 9, 10, 13, 
22. 33, 24, 


His Hon. JupGe DrRyYspDALE 
Woopcock, K.C. 

His Hon. JupGe DrvucguEerR 
(Add). 


Marylebone, 1, 2, 3, 6, 7, 8, 9, 
10, 13, 14, 15, 16, 17, 20, 21, 
22, ‘23, 24, 27, 28, 29 
Circuit 44—-Middlesex. 
His Hon. JupGE Str MorpDaunt 
SNAGGE 
His Hon. JupGe Dumas (Add.) 
Westminster, Daily (except 
Saturdays) 
Circuit 45—-Surrey. 
His Hon. Jupae Haypon, K.C. 
His Hon. Jupce Hurst (Add.) 
*Kingston, 3, 7, 10, 14, 17, 21, 
24, 28, 31 
*Wandsworth, 1, 2, 6, 8, 9, 13, 15, 
16, 20, 22, 23, 27, 29, 30 
Circuit 46——Middlesex. 
His Hon. JupGe Drucover 
*Brentford, 2, 6, 9, 13, 16, 20, 
23, 27, 30 
Willesden, 1, 3, 7, 8, 10, 14, 15, 
17, 21, 22, 24, 28, 29, 31 
Circuit 47—-Kent, etc. 
His Hon. JupGe WELLS 
His Hor. Jupce Hurst 
*Greenwich, 1, 3, 10, 15, 
29, 31 
Southwark, 2, 6, 7, 9, 13, 
20, 21, 23, 27, 28, 30 
Woolwich, 8, 22 
Circuit 48——Surrey, etc. 
His Hon. JupGe Konstam, 
C.B.E., K.C. 
Dorking, 9 
Epsom, 1, 15, 22, 29 
*Guildford, 2, 23 
Horsham, 14 
Lambeth, 3, 6, 7, 10, 13, 16, 17, 
20, 21, 24, 27, 28, 30, 31 
Redhill, 8 
Circuit 49—Kent. 
His Hon. JupGr CLEMENTS 
Ashford, 6 
*Canterbury, 14 


(Add.) 
17, 24, 


14, 16, 


Cranbrook, 

Deal, 

*Dover, 15 

Faversham, 13 

Folkestone, 7 

Hythe, 

*Maidstone, 10 

Margate, 16 

+Ramsgate, 8 
+*Rochester, 22, 23 

Sheerness, 

Sittingbourne, 21 

Tenterden, 20 
Circuit 50—Sussex. 

His Hon. JupGe Austin 
His Hon. JupGe ARCHER, 
(Add.) 
Arundel, 3 
Brighton, 2, 9, 10 (J.S.), 16, 17, 
23, 24, 30, 31 
+*Chichester, 15 

*Eastbourne, 8, 22 

*Hastings, 7, 21 

Haywards Heath, 

*Lewes, 6 

Petworth, 20 

Worthing, 14, 28 
Circuit 51—Hampshire, etc. 
His Hon. JupGe LaiLey, 

Aldershot, 

Basingstoke, 6 

Bishops Waltham, 

Farnham, 17, 18 

*Newport, 

Petersfield, 
+*Portsmouth, 2, 6 (B.), 9, 16, 23 

tomsey, 

tvde, | 
+*Southampton, 7, 14, 15 (B.), 21, 

28 
*Winchester, 8 
Circuit 52—-Wiltshire, etc. 
His Hon. JupGe JENKINS, 
*Bath, 9 (B.), 16 (B.) 

Calne, 

Chippenham, 14 

Devizes, 13 

*Frome, 7 (B.) 

Hungerford, 6 

Malmesbury, 23 

Marlborough, 

Melksham, 17 

*Newbury, 15 (R.) 

*Swindon, 8, 15 (B.) 

Trowbridge, 10 

Warminster, 

Wincanton, 17 (R.) 
Circuit 53—Gloucestershire, etc. 
His Hon. JupGE KENNEDY, K.C. 

Alcester, 22 

*Cheltenham, 7, 8 (J.S.), 21 

Cirencester, 16 

Dursley, 9 
+*Gloucester, 6, 27 

Newent, 

Newnham, 2 

Northleach, 

Redditch, 17 

Ross, 10 

Stow-on-the-Wold, 28 

Stratford-on-Avon, 23 

Stroud, 14 

Tewkesbury, 13 

Thornbury, 20 

Warwick, 24 

Winchcombe, 

Circuit 54—Somersetshire, etc. 
His Hon. JupGE WETHERED 
+* Bridgwater, 10 
t*Bristol, 1, 2, 3 (B.), 13 (J.S.), 
14, 15, 16, 17 (B.), 20 (J.S.), 
21 (R.), 22, 23, 27 (J.S.), 28, 
29, 30, 31 (B.) 
Minehead, 21 
*Wells, 7 

Weston-super-Mare, 8, 9 
Circuit 55—-Dorsetshire, etc. 

His Hon. Jupar Cave, K.C. 

Andover, 1 (R.) 

Blandford, 20 


JONES 
K.C. 


— 


K.C. 


K.C. 


*Bournemouth, 10 (J.S.), 13 
14 (R.), 30 (R.) 
Bridport, 28 (R.) 
Crewkerne, 14 (R.) 
*Dorchester, 3 
Lymington, 15 (R.) 
+Poole, 8, 22 (R.) 
Ringwood, 
*Salisbury, 2 
Shaftesbury, 6 
Swanage, 
*Weymouth, 7 
Wimborne, 21 (R.) 
*Yeovil, 9 
Circuit 56—Kent, etc. 
His Hon. JupGe Sir 
Hurst, K.C. 
Bromley, 1, 9, 10, 15, 28, 29 
*Croydon, 3, 6, 7, 8, 17, 20, 21, 
22 
Dartford, 16, 30 
East Grinstead, 14 
Gravesend, 13 
Sevenoaks, 27 
Tonbridge, 
Tunbridge Wells, 23 
Circuit 57-—-Devonshire, ate. 
His Hon. JupGr THESIGER 
Axminster, 13 (R.) 
+* Barnstaple, 21 
Bideford, 22 
Chard, 14 (R.) 
+*Exeter, 9, 10 
Honiton, 13 
Langport, 20 
Newton Abbot, 16 
Okehampton, 17 
South Molton, 
Taunton, 6 
Tiverton, 15 
*Torquay, 7, 8 
Torrington, 23 
Totnes, 
Wellington, 13 (R.) 
Circuit 58—Essex. 
His Hon. JupGe Davin Daviss, 
K.C. 
Brentwood, 17 (R.) 
Grays Thurrock, 21 (R.) 
Ilford, 1, 3, 6 (R.), 7, 14 (R.), 
15, 20 (R.), 28 (R.), 29 
*Southend, 8 (R.), 15 (R.B.), 22, 
23 (R.), 24 
Circuit 59—-Cornwall, etc. 
His Hon. JupGe Lirias 
Bodmin, 24 
Camelford, 23 
Falmouth, 20 (R.) 
Helston, 7 m 
Holsworthy, 21 
Kingsbridge, 
Launceston, 22 
Liskeard, 17 
Newquay, 
Penzance, 8 
+*Plymouth, 14, 15, 16 
Redruth, 9 
St. Austell, 6 
Tavistock, 20 
+*Truro, 10 
{The Mayor’s and City of London 
Court. 
His Hon. Jupae Dopson 
His Hon. JupGe WuHITELEY, K.C. 
His Hon. JupGce THomas 
His Hon, JupGe BEAZLEY 
Guildhall, 1 (A.), 2, 3, (J.S.), 6 


GERALD 


7, 8 (A.), 9, 10 (J.S.), 13, 14, 
15, 16, 17 (J.S.), 20, 21, 22 
(A.), 23, 24 (J.S.), 27, 28, 
29 (A.), 30, 31 (J.S.) 
* = Bankruptcy Court 
+ = Admiralty Court 
(R.) Registrar’s Court only 
(J.S.) Judgment Summonses 
(B.) = Bankruptcy only 
(R.B.) = Registrar in  Bank- 
ruptcy 
(Add.) Additional Judge 
(A.) Admiralty 
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Reviews. 

The Hire Purchase Act, 1938. Its Meaning and Effect. 
By A. ©. Crane, Solicitor of the Supreme Court. 1938, 
Crown 8vo. pp. x and (with Index) 129. London: The 
Trader Publishing Co., Ltd. 3s. 6d. net. 

In this little volume the author has obviously compressed 
the result of many years’ experience of the legal problems 
arising out of hire-purchase trading and of interpreting 
Acts of Parliament. It is a practical little work, which 
contains, in addition to an annotated Act, a note of some points 
on hire-purchase law, an appendix of forms, and a copy of the 


Hire Purchase and Small Debt (Scotland) Act, 1932. If 


one cannot agree with certain matters relating to the forms, 
that is a small criticism where such value is given for so little 
money. 


The Handy Book of Solicitors’ Costs. A. C. Daves, Costs 
Accountant. Seventh Edition. 1938. Demy 8vo, pp. xii 
and 248. London: Sweet & Maxwell Ltd. 15s. net. 
The last edition of this useful little desk book was published 

in 1933, since when there have been numerous changes in 

connection with the remuneration of solicitors. In particular, 
the section dealing with county court costs and the convey- 
ancing scales required considerable revision, and these sections 
have now been brought up to date. The author of this volume 
lays no claim to having treated the subject exhaustively, and, 
in fact, if he attempted to do tu.. he would have to look for a 
new title for the volume since it would no longer be a handy 
book. In its present form it fills that description completely, 
for it is provided with a useful thumb-index that facilitates 
reference to the required section, whilst each section is 
arranged according to subject in alphabetical order. A costs’ 
draughtsman is required to know the practice of the courts 
thoroughly, and to assist him in this direction there is a helpful 
section in which are set out the various steps in actions in the 
different divisions of the High Court, with cross-references 
to the corresponding sections in the text. The conveyancing 
scales are very full, and give the appropriate fees, including 
the 334 per cent. increase, in respect of transactions coming 
within the scope of Sched. I, Pt. I, from £100 to £100,000 

in multiples of £50, whilst the scale under Sched. I, Pt. II, 

extends in multiples of £5 from £5 to £2,000. The list of leading 

cases on costs, arranged again in alphabetical order according 
to the subject, is a new feature. It would have been more 
useful if a brief note of the decisions could have been given. 

However, Dayes’ ** Handy Book” continues to live up to its 

name, and is worthy of a place on every costs’ draughtsman’s 

desk. 
Books Received. 

Schedule “A” Tax: Its Assessment and Collection. By 
DonaLp L. Forpes, F.C.A., F.T.1.1. 1939. Demy 8vo. 
pp. (with Index) 88. London: Gee & Co. (Publishers) 
Ltd. 5s. net. 

The Fire Brigades Act, 1938, Explained. By Haroup Bevir, 
M.A., Hon. Solicitor to the National Fire Brigades Associa- 
tion. 1938. Demy 8vo. pp. xii and (with Index) 185. 
London: The National Fire Brigades Association. 7s. 6d. 
net. 


The Municipal Year Book, 1939. Edited by JAMEs Fores. 


Demy 8vo. pp. xliv and 1670. London: The Municipal 
Journal, Ltd. 35s. net. 
Hotels and Restaurants in Great Britain and Treland- 


Seventeenth edition, 1939. Demy 8vo. pp. 264 (Maps, 24)- 


London: The Hotels and Restaurants Association of 


Great Britain. Price 1s. 3d., post free. 

Inspection of Licensed Premises. By Sir ALFRED T. DAvigs, 
K.B.E., C.B., D.L., J.P., Solicitor and Notary Public. 
Second edition, 1939. Crown 8vo. pp. (with Index) 84. 
London: Jordan & Sons, Ltd. 2s. 6d. net. 





Notes of Cases. 
House of Lords. 
SS. ‘‘ Heranger ’’ (Owners) v. SS. ‘‘ Diamond ’’ (Owners). 


Lord Atkin, Lord Thankerton, Lord Russell of Killowen, 
Lord Wright and Lord Porter. 
15th December, 1938. 


NEGLIGENCE—SHIP—COLLISION—-WRONGFUL ACTION BY ONE 
VESSEL—DELAY IN TAKING ACTION BY OTHER VESSEL 
LIABILITY. 


Appeal from a decision of the Court of Appeal (Scott, L.J., 
dissenting) affirming a decision of Bucknill, J. 


On the 30th December, 1936, a collision took place in the 
Thames between the * Heranger,’ a vessel of 4,877 tons, 
and the ‘* Diamond,” a small vessel, which sank as a result. 
Bucknill, J., held that both vessels were to blame, apportioning 
the blame as to two-thirds to the ‘* Diamond” and as to 
one-third to the ‘‘ Heranger.”’ He held the ‘‘ Heranger ”’ 
to blame in that, in view of what the ** Diamond ”’ was doing 
wrong, the former vessel delayed too long before taking action 
by way of reversing her engines. The Court of Appeal 
upheld that decision, and the owners of the “ Heranger ”’ 
appealed. 

Lorp Wricut said that the question depended, not on the 
breach of any specific rule, but on the rules of good seamanship. 
The matter had been complicated by reference to a rule said 
to have been laid down in several cases, and stated by Hill, J., 
in The Wheatear, 3 Ll. L.R. 229, to the effect that it 
was only at the last when it was quite clear that the other 
was not going to act correctly that the one which had been 
doing what was right was called upon to do something more, 
namely, to take immediate action to avoid the collision which 
the other was bringing about ; that was, by reversing engines. 
He (Lord Wright) did not think that a question of this 
character could properly be treated as one of law. In all 
cases of negligence, whether on sea or on land, the decision 
must be arrived at as a question of fact in all the cireum- 
stances of the case, and Bucknill, J., had stated the true 
question and answered it correctly. Counsel for the 
respondents had, however, contended that, even if the 
“ Heranger”’ had been negligent, that negligence wasimmaterial 
unless it were established by the respondents that it actually 
contributed to the collision. He contended that the statement 
of law by the President in The Aeneas [1935] P. 128, at p. 131 
was erroneous. The statement was that, when there was a 
breach of a rule asserted to have contributed to a collision, 
it was for those who had been guilty of the breach of the rule 
to exonerate themselves and to show affirmatively that their 
default did not contribute in any degree to the collision, 
actively, or to the resulting damage. That statement was 
contrary to the principle stated by Lord Finlay, that only 
faults which contributed to the accident were to be taken 
into account for this purpose, and the existence of fault on 
the part of one of the ships was no reason for apportionment 
unless it in part caused the damage: The Karamea |1922 
1 A.C. 68, at p. 71. It was also contrary to the general 
principle of the law of negligence, according to which it was 
necessary for the plaintiff to show both breach of duty and 
consequent damage. But although the burden was on the 
respondents of proving the “* Heranger’s”” blame, they had 
discharged the burden, and the appeal must be dismissed. 
The other noble lords concurred. 

CounsEL: R. F. Hayward, K.C., and H. G. Willmer, 
for the appellants; Kenneth Carpmael, K.C., and Owen 
Bateson, for the respondent. 

SOLICITORS : 
and Son. 


Thomas Cooper & Co.; William A. Crump 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 
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Court of Appeal. 
Ellis v. Raine. 


Scott, MacKinnon and Goddard, L.JJ. 11th January, 1939. 


DAMAGES—Loss OF EXPECTATION OF LIFE—QUANTIFICATION. 

Appeal from the verdict of a jury at Durham Assizes. 

In October, 1936, a youth of seventeen years was killed by 
a motor car. In an action by his parents for damages 
(1) under the Law Reform (Miscellaneous Provisions) Act, 
1934, for loss of expectation of life, and (2) under the Fatal 
Accidents Act, Wrottesley, J., directed the jury to award 
damages under both heads, but they, having found that the 
defendant was negligent, awarded the father £75 and the 
mother £50 under the Fatal Accidents Act, but nothing under 
the 1934 Act. The plaintiff appealed. 

Scott, L.J., said that it was common ground that the 
judge directed the jury in correct terms. His lordship was 
not satisfied that the jury understood what they were doing. 
There should be a re-trial. The court had been asked to 
state the principles on which a judge or jury should quantify 
damages for loss of expectation of life. Such judicial advice 
was very dangerous. The only safe course was to leave the 
case to the jury on the sort of direction which many judges 
had already given. Only juries under proper direction 
could form anything approaching a scale of compensation. 
It was not for judges to lay down such a scale in advance. 

MacKinnon and Gopparp, L.JJ., agreed. 

CounsEL: Vick, K.C., and Hurwitz; Scott, 
Charlesworth. 

Soticitors : Harris, Caine & Co., for Sebag Cohen & Co., 
of Sunderland; Doyle, Devonshire & Co., for Molineuz, 
McKeag & Cooper, of Newcastle-upon-Tyne. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


K.C., and 


Prendergast (Inspector of Taxes) v. Cameron. 


Greene, M.R., Finlay and Luxmoore, L.JJ. 
23rd January, 1939. 
ReEvENUE—INcomME Tax—-Company DrREcTOR 

To ResigN—ContTInuInG AS Direcror AT REQUEST OF 

Boarp—LarGE Sum AGREED TO BE PaIp TO Him 

WHETHER LIABLE TO INCOME Tax. 

Appeal from a decision of Lawrence, J. 

The appellant was a director of a private company carrying 
on a prosperous building business to the development of 
which he had largely contributed. In 1934, he intimated 
to his co-directors that he intended to retire at the end of the 
year. Service of a written notice of resignation under 
art. 107 (d) of the company’s articles of association would 
have determined his directorship without the necessity of 
any acceptance by the company, and he could only have been 
replaced on the board by the company in general meeting. 
On the 17th December, 1934, pursuant to a resolution of 
the board, a letter was written to him to the following effect : 
6 I am authorised to ask you, in the interests of the 
company not to serve such notice and to say that in considera- 
tion of your acceding to this request, the company will, 
within 21 days or by such instalments as you will accept, pay 
you the sum of £45,000.” The appellant did not resign, 
and on the 3lst December, 1934, the following deed was 
executed: “ Whereas the company in the circumstances 
set out in the letter hereunto annexed has for the consideration 
therein specified agreed to make to Mr. Cameron the payments 
hereinafter set out it is hereby agreed between the parties that 
the company shall pay to Mr. Cameron the following sums 
on the following dates : On the 31st day of December, 1934, 
the sum of £35,000 and on the 31st day of March, 1935, the 
sum of £10,000.”’ These sums were received by the appellant, 


who also agreed to accept a considerably reduced salary of 
£400 a year, devoting less time to the company’s business. 


INTENTION | 





Lawrence, J., held that he was liable to income tax on the 
£45,000. He appealed. 

Fintay, L.J., having read a dissenting judgment by 
Greene, M.R., said that the question was whether the sum 
was within the words, “ salaries, fees, wages, perquisites 
and profits,” in r. | applicable to Sched. E and referred to the 
judgment of Romer, L.J., in Henry v. Foster, 16 Tax Cas. 633. 
The sum was paid to the appellant by way of special remunera- 
tion for performing the duties of a director. He was a director 
when it was arranged for and received, and he continued to 
perform his duties in accordance with the bargain. It was 
paid in respect of his continued services. Hunter v. Dewhurst, 
16 Tax Cas. 605, did not govern this case. This was a payment 
of income and not of capital. If in Henry v. Foster, supra, 
£45,000 had been substituted for £5,000, it would not have 
affected the matter. The appeal should be dismissed. 

Luxmoore, L.J., agreed. 

CounsEL: Needham, K.C., and Willes; The Attorney- 
General (Sir Donald Somervell, K.C.), and R. Hills. 

Edell & Co. ; Solicitor of Inland Revenue. 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


SOLICITORS : 


Square v. Model Farm Dairies (Bournemouth) Ltd. 


Slesser, Clauson and du Pareq, L.JJ. 25th January, 1939. 
DruGs—MILK—INFECTION WITH 3ACILLUS 
TypHosis—-UNKNOWN TO AND NOT CAUSED BY SUPPLIER— 
Ricur or Action oF INJURED PuRCHASER—FooD AND 
Druecs (ApULTERATION) Act, 1928 (18 & 19 Geo. 5, ec. 31), 
» 


Appeal from a decision of Lewis, J. (82 Sou. J. 548). 


Foop AND 


Ss 


The plaintiff contracted with the defendants, who were milk 
distributors, for a daily supply of milk, to be consumed by 
himself and his household. It was a term of the contract 
that the milk should be clean, free from infection, and fit for 
human consumption. Some of the milk supplied was infected 
with bacillus typhosis and some members of the plaintiff's 
family contracted typhoid fever. In an action by him for 
damages, inter alia, for breach of the statutory prohibition 
in the Food and Drugs (Adulteration) Act, 1928, s. 2 (1), the 
defendants conceded for the purposes of the case that the 
infection arose from the milk sold, but denied negligence or 
breach of duty. Lewis, J., found the following facts: The 
milk which caused the trouble came from a small holding, 
part of a farm which contributed part of the 1,600 gallons 
daily dealt with at the defendants’ depot. The small holding 
was a regular source of supply. Of the thirty-seven outside 
suppliers from whom the defendants got milk, in addition to 
that from their own farm, twenty-two were regular suppliers. 
The tenant of the farm in question did not know and could not 
have known of the infection. At the depot the milk from 
different farms was mixed in a 200-gallon container. All milk 
so mixed was accredited milk from licensed producers. There 
was no evidence of negligence. The defendants did not 
introduce the bacillus and did not know and could not have 
known of its presence. Inspection and supervision was 
thoroughly efficient. The bulking of milk was not negligent, 
assuming the milk bulked was accredited and not mixed with 
inferior milk. The business of commercial distributors would 
be impossible unless milk was bulked. Lewis, J., however, 
held that the defendants were liable in damages by virtue of 
s. 2 (1) on the ground that it did not preclude a civil action 
by one injured through breach of its provisions. 

Sresser, L.J., allowing the defendants’ appeal, said that 
in the case of a statutory duty any one injured by breach of it 
would normally, in the absence of a remedy in the statute 
creating it, have an action. Having referred to Monk v. 
Warbey [1935] 1 K.B., at p. 84, his lordship said he would 
consider the 1928 Act to see whether any remedy was available 
besides the remedy or penalty specifically provided therein. 
This case differed from Groves v. Lord Wimborne [1898] 
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2 Q.B. 402, which was concerned with the position where 
legislation had imposed a duty not existing at common law. 
The Factory and Workshop Act, 1901, imposed on employers 
obligations with regard to employees which in many cases 
would not arise out of any implied term of a master and servant 
contract. The difference between the case where a new duty 
was imposed and the present case was that the duty or 
right contemplated in s. 2 (1) of the 1928 Act was to be found 
in the Sale of Goods Act, 1893, ss. 13 and 14, which only 
consolidated the existing common law. Though there might 
be exceptional cases not covered by the 1893 Act, s. 2 of the 
1928 Act only imposed penalties and other consequences 
where there would be a right to bring a civil action under the 
earlier Act. The 1928 Act was only dealing with the question 
of sale of goods as between vendor and purchaser and was 
imposing a penalty for doing what might otherwise give rise 
to acivil action. It had been argued that, on the facts of this 
case, it had not been shown that the defendants had sold 
an article ‘‘ not of the nature, or not of the substance, or not 
of the quality of the article demanded by the purchaser,” 
within s. 2 (1). His lordship did not express an opinion on 
that, as the case could be decided on the assumption that the 
milk sold had not complied with the section’s requirements. 
Further, the duty imposed by the Act must be to one whom 
the legislature wished to protect. There was no person to be 
protected in s. 2 other than the purchaser. 

CLAUSON and pu Parca, L.JJ., agreed. 

CounsEL: Sir Walter Monckton, K.C., and Graham-Dizon ; 
Wallington, K.C., and H. Maddocks. 

Soxicitors : Peacock & Goddard, for Mooring Aldridge & 
Haydon, of Bournemouth ; Clarke, Square & Co. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Appeals from County Courts. 
**Nordborg ’’ (Owners) v. C. P. Sherwood & Co. 
Slesser, MacKinnon and du Parcq, L.JJ. 

12th December, 1938. 
Bitt or Lapinc—Goops tn Excess or THOSE 
ACCEPTANCE BY CONSIGNEE—RIGHTS OF 


SHIPPING 
SPECIFIED 
SHIPOWNER. 
Appeal from Kingston-upon-Hull County Court. 

The defendants were the holders of twelve bills of lading 
hearing various dates in August, 1933, under which they took 
delivery of a part cargo of timber borne in the plaintiffs’ 
ship from Leningrad to Hull. Ona claim for freight amounting 
to £19 the defendants, while admitting the claim, counter- 
claimed damages on the ground of short delivery on four of the 
bills of lading. Each of the bills of lading provided that all 
the terms, conditions, clauses and exceptions in the charter- 
party were to be deemed incorporated therein. By the 
charterparty (cl. 10) the owners were to be responsible for the 
number of pieces signed for by the master or his agents. The 
plaintiffs in their reply admitted that they failed to deliver 
certain pieces of wood as claimed in the counter-claim. 
By way of defence to the counter-claim they sought to rely 
on the fact that 362 pieces had been received from them by the 
defendants which were not covered by any of the bills of lading. 
They pleaded (inter alia) that this had been delivered by 
mistake and that the defendants had refused to deliver it up 
and wrongfully detained it. They claimed to be credited with 
the value of the pieces or to have them returned or the value 
paid to them. They relied on certain admissions obtained on 
a notice to admit facts: (1) that 362 pieces above the number 
shown in seven specified bills of lading were discharged to and 
received by the defendants from the ship on the bills of lading, 
and that they were of the quality described in the bills of 


lading ; (2) that the value of those pieces calculated on the 


average of the respective bills of lading exceeded the value of 


the admitted shortage of 286 pieces calculated on the same 
basis. His Honour Judge Sir Reginald Mitchell Banks, K.C., 
held that the defendants must give credit to the plaintiffs 
for the value of the 362 pieces over-delivered. 





Du Parca, L.J., delivering the judgment of the court 
allowing the defendants’ appeal, said that it had not been 
argued that the defendants had accepted the pieces in satisfac- 
tion or on account of the plaintiffs’ obligation to deliver the 
number of pieces set out in the bills of lading, but it had 
been argued that they were liable as tortfeasors in detinue 
or conversion: Lancashire & Yorkshire Railway Co. v. 
MacNicoll, 118 L.T. 596. Here it was consistent with the 
facts that as between themselves and the vendors, the defen- 
dants were contractually entitled to accept and pay them for 
those pieces, and that they were themselves the owners of 
them. Figures in bills of lading, though conclusive against 
shipowners, might be wrong, and it might be that in fact they 
were shipped by the consignor under those bills of lading. 
There was no admission that the pieces had been delivered 
by mistake and that the defendants had refused to deliver 
them to the plaintiffs. These allegations were first made by 
the plaintiffs in pleadings delivered on the 4th January, 
1937, as an alternative to an allegation that the defendants 
had accepted these pieces in satisfaction of the plaintiffs’ 
obligation to deliver other timber. From 1933 to 1937 no 
request had been made that they should be redelivered. It 
might be that the true inference from the facts was that the 
plaintiffs were aware that the defendants were entitled to 
retain them. The defendants could not be held liable in 
tort. The remaining question was whether the mere fact 
that a consignee had received from the shipowner a quantity 
of goods in excess of that specified in the bill of lading rendered 
him liable to pay the shipowner the value of the overplus 
or credit him with it. The judge in so holding had relied on a 
dictum of Romer, L.J., in Mediterranean & New York Steamship 
Co. v. A. F. & D. Mackay [1903] 1 K.B., at p. 805; 72 LJ. 
K.B., at p. 150. It was doubtful whether Romer, L.J., 
there intended to enunciate a principle of general application. 
The dictum was not necessary to the decision of the case, and 
nothing to the same effect was found in the judgments of the 
other Lords Justices. Its correctness had been doubted : 
Lauro v. L. Dreyfus & Co., 59 Ll. L. Rep., at p. 116. In the 
absence of binding authority the court must decide this question 
according to general principles. As between seller and 
buyer the delivery of a quantity larger than that specified in 
the contract was regarded at common law as a proposal for a 
new contract of sale which the buyer might accept by retaining 
the goods: Hart v. Mills, 15 M. & W. 85; Cunliffe v. Harrison, 
6 Ex., at p. 906. But as between shipowner and consignee, 
there was no reason for holding that the acceptance by the 
latter of the overplus of itself gave the shipowner a right to 
anything more than payment of additional freight. Primd 


‘acie, the shipowner was entitled to be paid for carrying the 
g , | ying 


surplus goods, but even the right to additional freight, where 
goods were not mentioned in the bill of lading, and so were not 
covered by the Bills of Lading Act, 1855, s. 1, depended 
not on implication of law but on inference from the facts : 
Sanders v. Vanzeller, 4 Q.B., at p. 295; White & Co. v. 
Furness Withy & Co. [1895] A.C., at p. 43. Here no facts 
supported the finding that the defendants were bound by 
contract to pay the shipowners the value of the goods, the 
price of which, from all that appeared from the admitted 
facts, either might have been paid long ago by the defendants 
to the vendors or might be a debt from the defendants to the 
vendors which would not be satisfied by payment to the 
shipowners. The plaintiffs had relied on Sandeman & Sons 
v. Tyzack and Branfoot Steamship Co., Ltd. [1913] A.C., at 
p. 696, but here there was nothing to show a commixtio 
of the defendants’ goods with those of another. They might 
have a right to receive not only the goods which the plaintiffs 
failed to deliver, but also the 362 pieces. 
Sellers, K.C., and Mocatta ; O. Bateson. 
Soxicirors: Pritchard, Sons, Partington & Holland, for 
A. M. Jackson & Co., of Hull ; Botterell & Roche, for Sanderson 
dé Co., of Hull. 


[Reported by Francis H. CowPER, Esq., Barrister-at-Law.] 


COUNSEL: 
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I re Museovitch and Another; /y puri: The Bankrupt v. 
The Official Receiver. 


Greene, M.R., Finlay and Luxmoore, L.JJ. 
13th January, 1939. 
Bankruprcoy—OrpER SUSPENDING DIscHARGE—APPEAL— 

Entry —Copy or NOTICE DELIVERED TO REGISTRAR 

THREE Days AFTeR—** Fortuwitu ’’—Covurt’s PowrER To 

ExtEND Time-—Bankruptcy Act, 1914 (4 & 5 Geo. 5, 

c. 59), ss. 108 (2) (ce), 109 (4), 147 (1) —Bankrurrey RuLEs, 

1915, rr. 130, 132, 285, 386. 

Appeal from an order of the Chancery Division dismissing 
an appeal from Cardiff County Court. 

On the 21st October, 1938, the judge at Cardiff County 
Court granted the appellants their discharge from bankruptcy 
subject to a suspension of six months. The London agents 
of their solicitor entered an appeal in the London Bankruptcy 
Court on the 25th October and posted a copy of the notice of 
appeal on the 26th October to the country solicitor, who on 
the 28th October delivered a copy to the Registrar at Cardiff 
by hand. The Official Receiver was served on the same day. 
The Divisional Court (Farwell and Morton, JJ.) held that as 
the Bankruptcy Rules, 1915, r. 132, had not been observed 
there was no jurisdiction to entertain the appeal. 

GREENE, M.R., dismissing the appellants’ appeal, said that 
r. 132 was too strong to let them succeed. After the judge’s 
order on the 2Ist October there were twenty-one days for 
entering the appeal (r. 130), but it was in fact entered on the 
25th October. The question was whether the sending of the 
notice to the Registrar on the 28th October was effected 
* forthwitn ” within r. 132, which peremptorily said ** sent 
forthwith.” His lordship referred to In re Southam, 19 Ch. D. 
at pp. 173, 174, and said that, having regard to the 
construction of the word which was peremptory and admitted 
of no interval of time between the entry of the appeal and the 
sending of the notice, save such as might be imposed by 
unavoidable circumstances, this notice had not been sent 


3 The question arose whether the 


forthwith within r. 132. 
court had power on the facts to waive the irregularity or~ 
formally extend the time for service under the Bankruptey 
Act, 1914, s. 147 (1); but In re Victoria [1894] 1 Q.B. 259, 
compelled the court to say that this was not a mere irregularity 
which could be so cured. Nor could it be cured under r. 385 
of the Bankruptcy Rules, which was confined to irregularities. 
The last question was whether the court could retrospectively 
extend the time. His lordship referred to s. LO9 (4) of the 
Act and r. 386 of the Rules (which was treated as part of the 





Act: s. 132) and said that special circumstances must be | 
shown to extend time. Here there were none. There was 
no reason why the notice should not have been sent. | 
Fintay and Luxmoore, L.JJ., agreed. | 
COUNSEL: G. Kingham : The Solicitor-General (Sir Terence 
O'Connor, K.C.) and V. Aronson. 
Soxricirors: Hancock & Willis, for David Morris, of 
Solicitor to the Board of Trade. 


[Reported by Francis H. Cowper, Ksq., Barrister-at-Law.} 


Newport, Mon. ; 


High Court—Chancery Division. 

Bradford Third Equitable Building Society v. Borders. 

Bennett. J. 13th February, 1939. 

Mor?TGAGE BUILDING SOCIETY TAKING COLLATERAL 
Securiry-—Breacw or RuLeES—WHETHER TRANSACTION 
RENDERED ILLEGAL AND INVALID—BUILDING SOCIETIES 
Act, 1874 (37 & 38 Vict., c. 42, s. 13). 





The plaintiff society in this action sought possession of a 
dwelling-house on the ground that payments due from the | 
defendant under a mortgage deed dated the 10th October, | 
1934, were more than three months in arrear. The defendant, | 
who appeared in person, raised several defences and counter 
claimed for damages for fraudulent misrepresentation. | 


3ENNETT, J., said that the first question was whether 

the deed was signed by the defendant and her husband. 
His lordship, having considered the evidence, said that the 
plaintiffs had failed to establish this and that their claim 
must fail, but that he would consider the other points raised, 
as there might be an appeal, on the assumption that the deed 
had been duly executed. The defendant had alleged that if 
it had been so executed, it had only been executed as an 
escrow and that it was not to be in force till after certain 
work had been done. She had established that the con- 
ditions in question had not been fulfilled, but the plaintiffs 
contended that she was estopped from relying on this non- 
performance. His lordship said that on the evidence the 
defendant was not so estopped and had not approbated the 
mortgage deed. The defendant further alleged that what the 
plaintiffs had done was ultra vires their powers and unenforce- 
able by them because, besides taking a charge on the house, 
they had also taken by way of collateral security a charge on 
money deposited with them by the builders from whom she 
bought the house. She relied on the Building Societies 
Act, 1874, ss. 13 and 25. By s. 13, the activities of building 
societies were confined within very narrow limits, but this 
mortgage was not beyond the plaintiffs’ powers, since, as 
between the plaintiffs and the defendant, it was a mortgage 
of freehold property as required by the section, and that 
security was not merely nominal. The defendant also relied 
on rr. 1, 23 and 24 of the plaintiff society, which narrowed 
the limits laid down by s. 13, limiting the amount which the 
directors might advance to such sum as they thought could be 
recovered out of the land taken as security without regard 
to anything else. If in fixing the amount the directors had 
had regard to collateral security provided by a third party, 
they had violated the rules. Here, the directors had broken 
the rule, but a mere violation by the directors did not invali- 
date the transaction. The rules were narrower than the law, 
and so long as the plaintiffs did not go outside the powers 
defined by statute the transaction was not illegal or invalid 
or one which they were not entitled to carry out. The 
defendant had further contended that she was not in arrears 
with her payments when the writ was issued. On this 
point the defence failed. Considering the counter-claim, 
his lordship held that it was not established that the plaintiffs 
were responsible for the statements relied on therein. The 
plaintiffs’ claim and the defendant's counter-claim must 
both be dismissed with costs. 

CounsEL: Roxburgh, K.C., and Hewins, for the plaintiffs ; 
J. E. Hill held a watching brief. 

Soxticirors : Henry Boustred & Sons, for J. Baton & Co., 
of Bradford ; Glover, Scott & Apthorpe Webb. 


{Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


In re Edgar ; Cohen v. Edgar. 
Bennett, J. 16th February, 1939. 
WiLL—ConstRuUCTION—CONDITION AGAINST 3ENEFICIARY 

UNDERTAKING ANY PusBLic OFrriceE—WHETHER VOID 

Pusiic Poticy. 


The will of a testator, who died in 1933, provided: * As 
it will be imperative that my sons must devote close and 
unceasing care to my businesses, | stipulate that they shall 
not, prior to the year 1943, become candidates for or enter 
Parliament, or undertake any other public office, and upon 
failure of either or both of them to observe this stipulation, 
he or they, as the case may be, shall forfeit as if they had 
predeceased me without issue all benefits of this my will or 
any codicil hereto not then already received by them 
respectively.” Another clause directed that if the children 
disputed the validity of the will they should forfeit all interest 
under it. The question having arisen whether forfeiture 
would arise if the sons took commissions in the Territorial 
Forces, the trustees took out a summons to determine (inter 
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alia) whether they would forfeit their interests if before 1943 
they should “ become candidates for or enter Parliament 
or undertake any other public office.” It was stated on behalf 
of the sons that they were not disputing the will’s validity. 

Bennett, J., having held that the children were merely 
forbidden to take some step which would prevent the will 
from being admitted to probate or would lead to probate 
being revoked and that, therefore, they were not disputing 
the will’s validity, said that there was uncertainty as to the 
meaning of “undertake any public office.” Occupations 
like air-raid wardens, special constables and district councillors 
indicated the difficulties. There were conditions in which the 
law was interested, as they might interfere with acts regarded 
as in the State’s interests. There was little doubt that the 
condition would be broken if the sons took commissions in 
the Territorial Army. A condition divesting the interest 
of a devisee if he entered the naval or military services was 
void as against public policy (see Beard Reversionary & General 
Securities Co. Ltd. v. Hall [1908] 1 Ch. 383). This condition 
was void, as contrary to public policy. The whole purpose 
of the clause was to compel the beneficiaries to put their 
private interests before their public duty. His lordship 
expressed no opinion as to whether it was also void for 
uncertainty. 

CounsEL: Ackroyd ; 
Little ; Harold Brown. 

Soticrrors : North, Kirk & Co., of Liverpool. 


[Reported by FRaNcIS H. Cowper, Esq., Barrister-at-Law.]| 


BE. Griffith; J. H. 


Winterbotham ; 


High Court—King’s Bench Division. 
Dann v. Hamilton. 
Asquith, J. 19th December, 1938. 
NEGLIGENCE—PLAINTIFF PASSENGER IN CAR DRIVEN BY 

DEFENDANT WHEN DruNK—ACCIDENT—INJURY—DEFENCE 

oF Volenti non fit Injuria—WHETHER APPLICABLE. 

Action for damages for personal injuries. 

The plaintiff, Mrs. Dann, sued the defendant, Mrs. Hamilton, 
as personal representative of her deceased husband. The 
plaintiff was travelling in a motor car driven by the deceased 
when an accident occurred as a result of which the deceased 
was killed and she suffered the injuries for which she now 
sued. During the trial the defendant’s denial of negligence 
in the deceased was withdrawn, and she thereupon relied only 
on the defence volenti non fit injuria, the allegation being that, 
although the plaintiff knew that the deceased was under the 
influence of aleohol to an extent making him incapable of 
having proper control of the car, she nevertheless became, 
or chose to remain, a passenger in the car, thus voluntarily 
assuming the risk. When the plaintiff first became a passenger 
in the deceased’s car he was not under the influence of alcohol, 
hut at stops made in the course of the journey he became so, 
and was so at the time of the accident. Eight minutes before 
the accident one of the passengers who alighted from the car 
said to the plaintiff words to the effect that she was plucky, 
to which she replied, as found by his lordship, that ~ if 
anything is going to happen it will happen.” 

Asquirn, J., said that he found as a fact that the plaintiff 
knew when the other passenger was set down that the 
deceased was under the influence of drink to such an extent 
as substantially to increase the chances of a collision arising 
from his negligence ; that with that knowledge she re-entered 
the car; and that in so doing she was not acting under the 
pressure of any legal or social duty, or through the absence 
of alternative and practicable forms of transport. The 
questions were whether that was enough to constitute her 
volens for the purposes of the maxim, and whether the maxim 
applied at all to the present case. The maxim undoubtedly 
applied to many cases of pure tort, although the case law in 
that field was scanty. Cleghorn v. Oldham, 43 'T.L.R. 465, 
apparently decided that the maxim did not apply to cases 





of negligence, but it so decided in relation to a particular 
Among other text-book writers, Beven in his book 
on * Negligence ” (4th ed., at p. 790) denied that the maxim 
applied to cases of negligence at all. That must be read 
subject to some implied limitation ; for where a dangerous 
physical condition had been brought about by the negligence 
of the defendant, and, after it had arisen, the plaintiff, fully 
appreciating its dangerous character, elected to assume the 
risk thereof, the maxim had often been held to apply and to 
protect the defendant, see Torrance v. Ilford Urban District 
Council (25 T.L.R. 355) and Cutler v. United Dairies (London), 
Lid. [1933] 2 K.B. 297. It was difficult to believe that a 
person who voluntarily travelled as a passenger in a vehicle 
driven by a driver known by the passenger to have driven 
negligently in the past was volens as to future negligent acts 
of that driver. Then, to take the last step, suppose that such 
a driver were likely to drive negligently on the material 
occasion, not because he was known to the plaintiff to have 
driven negligently in the past, but because he was known 
to him to be under the influence of drink. That was the 
present case. Ought the result to be any different ? After 
much debate he had come to the conclusion that it should not, 
and that the defence failed. He left open the question whether 
the fact that the deceased was, when the plaintiff re-entered 
the car, guilty of the criminal offence of being drunk in 
charge of a car was in itself sufficient to exclude the maxim. 
There must be judgment for the plaintiff. 

CounsEL: H. I. P. Hallett, K.C., and C. N. Shawcross, 
for the plaintiff; P. HB. Sandlands, K.C., and T. F. Davis, 
for the defendant. 

Soxricirors: Gibson & Weldon; 


game. 


C. Howe Browne. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Court of Criminal Appeal. 
R. v. Large. 
Humphreys, Singleton and Lewis, JJ. 
21st February, 1939. 

CriminaAL LAw—Verpict oF Guitty OF MANSLAUGHTER OF 
CutLp—No VERDICT ASKED FOR ON CHARGE OF CRUELTY 
IN SECOND CouNT—SuBsTITUTION BY CouRT OF VERDICT 
oF GuILTY ON Second Count—PRAcTICE—UNDESIRABLE 
MULTIPLICATION OF CouNTs—CRIMINAL APPEAL ACT, 
1907 (7 Edw. 7, c. 23), s. 5 (2). 

Appeal against a conviction at the Central Criminal Court. 

An indictment was preferred against the appellant charging 
her on the first count with the manslaughter of a child of 
four years of age, and on the second count with being a person 
having the custody of the child and wilfully ill-treating him 
contrary to s. | (1) of the Children and Young Persons Act, 
1933. The appellant was a foster-mother, who at the material 
time had the custody of the child which was found dead in 
a@ perambulator with various injuries. The jury found the 
appellant guilty on the first count, but, on the basis that the 
second count went with the first, were discharged from 
giving a verdict on the second count. The appellant, having 
then been sentenced to twelve months’ imprisonment, now 
appealed on the ground of misdirection. 

Humpureys, J., giving the judgment of the court, having 
held that there had been misdirection on a vital point, namely, 
in explaining the legal meaning of the word ** manslaughter,” 
sald that the verdict on the first count could not stand, but 
that under s. 5 (2) of the Criminal Appeal Act, 1907, where a 
person had been convicted of an offence, and the jury could on 
the indictment have found him guilty of some other offence, 
and it appeared to the court that the jury must have been 
satisfied of facts which proved him guilty of that other offence, 
the court might substitute for the verdict found by the 
jury a verdict of guilty of that other offence. In the opiniop 
of the court, that was the right course to take in the peculiar 


circumstances of the present case. The jury had clearly 





156 THE SOLICITORS’ JOURNAL. 


February 25, 1939 








indicated that they would have returned a verdict of guilty 
on the second count if they had not been discharged from 


so doing. 


guilty on the second count for the verdict on the first count. 
The sentence would be reduced to one of six months. The 
court thought it right to add that the present case illustrated 
the difficulty which frequently arose from an unnecessary 
multiplication of counts in an indictment. It would be 
better in future to adopt the course of adding no other count 
in cases of manslaughter as well as in cases of murder. 

CounsEL: A. M. Lyons, K.C., and F. D. Levy, for the 
appellant: G. B. McClure, for the Crown. 

Souicirors: EHdgar H. Hiscocks ; The Director of Public 
Prosecutions. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law. | 


Probate, Divorce and Admiralty Division. 
Spence v. Spence. 
Langton, J. 29th, 30th November, Ist, 19th December, 1938. 


DESERTION—-DEPARTURE OF WIFE FROM MatRrI- 
HusBAND’s ACQUIESCENCE AMOUNTING TO 
Tacit CoNSENT—DeEcREE ReEFUSED— MATRIMONIAL CAUSES 

Act, 1937 (1 Edw. & & 1 Geo. 6, ¢. 57), s. 2 (5). 

This was a husband’s petition for dissolution on the ground 
of desertion. The wife by her answer denied that she had 
deserted the husband, and pleaded that she was forced to 
leave by reason of the husband’s cruelty, and cross-petitioned 
for dissolution. The husband denied the charges of cruelty. 
Subsequently the wife withdrew her prayer for dissolution. 

LanctTon, J., in giving judgment, said that upon the whole 
of the evidence before him he found that Mr. Spence was not 
guilty of any cruelty to his wife, and did not by his conduct 
force her to leave him. Towards the middle of 1934 it became 
apparent to both parties that the position was rapidly 
becoming intolerable, and Mrs. Spence made repeated threats 
to leave her husband. The fault or faults in conduct which 
led up to this position between the parties were faults equally 
attributable to both sides, and that it was not possible to say 
that it was due to the conduct of one alone that their 
cohabitation was terminated. The circumstances in which 
Mrs. Spence came to leave her husband could be related 
very briefly. For at least a fortnight before she actually left 
her home, Mrs. Spence was engaged in quiet but open and 
active preparations for departure. Her husband was perfectly 
aware of her intentions, and, indeed, the division of their 
various household goods was discussed «nd debated between 
them, not without considerable tinges of what had then become 
habitual acrimony. Mr. Spence made not the smallest attempt 
to deter, or even to delay, his wife’s departure. Indeed, 
when it was put to him that he had probably hailed her deter- 
mination to leave him with feelings of profound relief, he 
thought carefully before answering, and stated that he was a 
little sorry to see his children go, and even more sorry to be 
obliged to give up residence in a house upon which he had 
expended much care and money. He was far too honest to 
pretend that he had felt the slightest regret at parting from 
his wife. In a period of four years he had made no kind of 
effort to compass her return, and, indeed, save for one cautious 
inquiry through a solicitor as to whether she had any intention 
in that matter, did not seem to have concerned himself about 
it at all. It was quite impossible to describe a parting of that 
kind between the spouses as desertion by either side. As 
Lord Gorell said, in Sickert v. Sickert [1899] P. 278, at p. 282: 
“In order to constitute desertion there must be a cessation 
of cohabitation and an intention on the part of the accused 
party to desert the other. In most cases of desertion the guilty 
party actually leaves the other, but it is not always or 
necessarily the guilty party who leaves the matrimonial 
In my opinion, the party who intends bringing the 
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home. 


The court would therefore act under the power 
given by s. 5 (2) of the Act of 1907, and substitute a verdict of 


- or mitigate the husband’s offence of desertion. 





cohabitation to an end, and whose conduct in reality causes 
its termination, commits the act of desertion. There is no 
substantial difference between the case of a husband who 
intends to put an end to a state of cohabitation, and does so 
by leaving his wife, and that of a husband who with the like 
intent obliges his wife to separate from him.” It had always 
seemed to him (his lordship) that that paragraph constituted 
a most comprehensive compendium of the law of desertion. 
Nor could he see that the passing of the 1937 Act (save, of 
course, as to the imposition of a term of years) had done 
anything to impair its value. Mr. Middleton, on behalf of 
Mr. Spence, had relied upon the familiar passage so often 
quoted from the judgment of Buckley, L.J., in Harriman v. 
Harriman [1909] P. 123, at p. 148: “ Desertion does not 
necessarily involve that the wife desires her husband to remain 
with her. She may be thankful that he has gone, but he may 
nevertheless have deserted her.’ He (his lordship) would 
point out in passing that he had considerable doubt as to 
whether it were right to treat that statement as anything 
but obiter. It would be remembered that the point at issue 
in that case was as to the effect of a non-cohabitation clause 
in a magistrate’s order. The very familiar dictum of Buckley, 
L.J., set out above occurred in the course of his consideration 
of the words of Cockburn, C.J., in Ward v. Ward, 1 Sw. & Tr. 
185. After saying that the language of Cockburn, C.J., was 
perfectly accurate, if confined to its context, he continued, 
as it were arguendo, to state the limitation of the context, 
and it was in so speaking that the passage quoted above 
occurred. If that passage were excised, the ratio decidendi 
of the judgment of Buckley, L.J., would remain entirely 
untouched. Having made that comment, he (his lordship) 
desired to say that, taken in its context, he respectfully and 
entirely agreed with the dictum of Buckley, L.J. If one 
envisaged the simple example of a wife who, after being 
treated with brutal cruelty sufficient to drive her from her 
home, saw with a certain sensation of relief that her husband 
was adding to his offences by deserting her, it was obvious 
that the existence of that sensation did nothing to qualify 
The limitations 
to be attached to the dictum of Buckley, L.J., appeared at 
once upon a consideration of the language of Lord Gorell in 
Sickert v. Sickert, supra. Whilst it was true that the actual 
feelings of the deserted party might not be material in any 
given case, there must be, in order to constitute a matrimonial 
offence, an intention on the part of the accused party to 
desert the other. The intention was equally present in the two 
cases of simple and of constructive desertion. In the first 
instance, the intentiow was usually quite easy to collect from 
the act of leaving the matrimonial home. In the second 
case, there could be no constructive desertion unless the 
conduct of the accused party had been of such a character as 
to drive the other spouse from home, in which case the 
intention to desert must be implied. In the class of case 
envisaged by Buckley, L.J., in Harriman’s Case, supra, the 
wife would be feeling, and perhaps even expressing, relief in 
being called upon to suffer the lesser of two evils—desertion 
instead of cruelty but the evil would none the less be there. 
In other words, the parting must be unfairly or unreasonably 
imposed by the offending spouse in order to constitute 
desertion. Inthe present Case, it was unnecessary to go further 
than to recognise the position created by the tacit consent of 
Mr. Spence to the departure of his wife. Mr. Middleton, 
in an able and instructive argument, contended that, where 
the faults of conduct were equal on each side, the act of a 
spouse leaving the matrimonial home with the intention not 
to return constituted desertion. Without deciding the 
point he (his lordship) was inclined to think that that con- 
tention was correct if the leaving be unaccompanied by any 
agreement or concurrence upon the other side. Mr. Middleton 
did not contend, however, that, if the parties separated by 
consent, whether tacit or expressed, there could be any case 


of desertion. Indeed, if that were possible, the greater part 
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of the new Act of Parliament would have been superfluous, 
hecause it would have been put within the power of the 
parties to obtain a consensual divorce. Since, therefore, he 
(his lordship) was clearly of opinion that Mrs. Spence left 
Mr. Spence with his complete consent, and even with his 
approval, and that he was well aware that, when she left on 
this occasion, she had no intention of returning, Mr. Spence 
was unable to claim now that his wife deserted him. The 
position, must, therefore, be that the petitioner's claim failed, 
and, since Mrs. Spence no longer made xny cross-claim for a 
divorce, both petitions must be dismissed. 

Petitions dismissed. 

Soxicirors: Preston, Lane-Clayyon & 
Evershed & Tomkinson, Birmingham, for the 
Arthur Benjamin & Co., for the wife. 

[Reported by J. F. CoMpron-MILLER, Esq., Barrister-at-Law.! 


O'Kelly, for 
husband : 





CORRECTION. 
Edwards ». Quickenden and Another. 

In the report of the above case, at p. 134 of last week’s 
issue, it should have been stated that the application of the 
defendants was to have the action transferred to the 
Admiralty Division, or alternatively, that a nautical assessor 
should be appointed to sit with the trial judge if the action 
were retained in the King’s Bench Division. 





(For Table of Cases previously reported in current volume, 
see page xvii of Advertisements.] 








Societies. 
The Birmingham Law Society. 


The annual general meeting of the Birmingham Law 
Society was held at the Law Library, Birmingham, on 
Wednesday, 22nd February, when the 120th annual report 
of the Proceedings of the Society was presented. The report 
which dealt with the year ended 31st December, 1938, may 
be summarised as follows : 

Sir Richard Alfred Pinsent, Bart., has now intimated his 
intention to resign from the committee. His fellow members 
desire to place on record their appreciation of the noteworthy 
services rendered by him to the legal profession not only in 
Birmingham but throughout the country. 

The membership of the Society shows an increase of six 
as compared with last year, the number on the register on 
the 3lst December, 1938, being 466. This is the highest 
total on record for this Society and the highest for any 
Provincial Law Society. 

The following members have died during the year: Mrs. 
M. E. Pickup, Sir David Davis and Messrs. P. Baker, A. E. 
Baxter, W. H. Bowman, T. Cooksey, sen., A. W. Higgs, T. W. 
Horton, E. W. Mason and R. A. Tench. 

In June His Majesty the King conferred the honour of 
knighthood on the Town Clerk, Mr. F. H. C. Wiltshire. Sir 
Frank Wiltshire was President of the Society from 1935 to 
1937 and is at present serving on the Committee. 

The income and expenditure account shows an excess of 
income over expenditure of £205 7s. 3d. after placing £500 
to a reserve for depreciation of premises and £100 to a reserve 
for repairs and contingencies. 

Eleven thousand nine hundred and sixty-eight books have 
been issued by the library during the year, an increase on 
last year’s figure. 

MEDALS AND PRIZEs. 

The Society’s Gold Medal has been awarded to Mr. Henry 
Woodhouse, articled to Mr. H. W. Lyde, of Birmingham, who 
was placed first in the First Class Honours at the June 
Examination. 

Mr. Woodhouse was also awarded by The Law Society the 
Clement’s Inn Prize, the E. T. Child Prize, the Scott Scholar- 
ship, the Broderip Prize, the Clabon Prize and the Maurice 
Nordon Prize. The award of the Gold Medal carries with it 
the Horton Prize. 

Mr. D. C. L. Shepherd, articled to Mr. A. FE. V. Sherwood 
and Mr. W. C. Camm, of Dudley, took Third Class Honours 
at the November Examination, and the Committee have 
awarded him a prize of books to the value of two guineas. 





SOLICITORS’ PRACTICE RULES. 

A member of the Society put forward the following enquiry 
relating to the Solicitors’ Practice Rules, which the Society 
forwarded to The Law Society for their opinion. 

Is a solicitor in Birmingham, where there is no minimum 
scale in force, guilty of an offence under the Solicitors’ Practice 
Rules if he act for both parties in conveyancing matters and 
charges each party two-thirds of three-quarters of the 1882 
Seale ? 

The Law Society expressed the view that if a solicitor in 
Birmingham, an area in which there is no prevailing scale, 
holds himself out when acting for both parties in a conveyancing 
matter as prepared to charge less than two-thirds of the 1882 
scale against each party, then he would be guilty of an offence 
under the Solicitors’ Practice Rules. The Law Society then 
state in their letter: 

‘The Council have expressed the view that r. 2 of the 

Solicitors’ Practice Rules, 1936, which was net intended to 

prevent touting by undercutting, does not in their opinion 

preclude a solicitor from agreeing to reduce his charges to a 

bona fide client in respect of that client’s own work in which 

case there is, of course, no unfair attraction of business. 

This is, however, subject to the proviso that if a solicitor 

habitually reduces his charges to his bona fide clients 

he may infringe rr. 1 and 2 because it would inevitably 
become known that a client of that particular solicitor 
would be able to get his legal work done at a cheap rate 
and business might be attracted to that solicitor unfairly.”’ 

During 1937, the Committee were disturbed by the delay 
between the Committee’s application for the inspection of a 
solicitor’s accounts under the Solicitors’ Practice Rules and the 
inspection itself. The Committee took up the question with 
The Law Society, who received a deputation from the 
Committee. 

The Committee received a report of The Law Society on 
defaulting solicitors in May; this was considered by them and 
by the Associated Provincial Law Societies on the 27th May, 
1938, and the recommendations contained in the report, 
subject to certain amendments, were approved. They were 
later adopted by the Council and embodied in a letter to all 
practising solicitors from the secretary of The Law Society. 
The Council has had a Bill prepared dealing with these matters 
which, it is understood, will be shortly introduced into 
Parliament. 

SOLICITORS’ BENEVOLENT ASSOCIATION. 

During the year, the Committee have held a canvass 
amongst solicitors in the Birmingham area, and they are happy 
to report that many new subscribers to the Association were 
obtained. The Committee would like still more solicitors to 
join the Association. 

REGISTER OF PRACTICES. 

A register of practices is now being kept at the library, 
and any member who has not already sent in particulars 
of practices acquired by him or his predecessors, amalga- 
mations, and changes in the constitution of partnership 
firms, is requested to do so. The register already has some 
information in it of considerable historical interest and has 
been used several times to assist in tracing documents prepared 
by solicitors or firms who are no longer in practice. The 
register is open to inspection at any time. 

SoLicirors’ CLERKS’ PENSION FUND. 

The Solicitors’ Clerks’ Pension Fund was inaugurated ip 
1930, and copies of the memorandum were then circulated to 
all solicitors. 

The scheme has not yet received the support it deserves, 
and the Committee urge members to inform their clerks of 
its existence, and encourage and assist them to join it. The 
Birmingham representative is Mr. W. Froggatt. ¢ ‘o Messrs. 
Pinsent and Co. 

Poor PERSONS PROCEDURE. 

The Committee nominated under the Poor Persons Rules, 
1925, have continued to carry on their work during the year. 

Two meetings of the full Committee were held during the 
year, and eighty-three meetings of the rota members. 

The New Matrimonial Causes Act has trebled the number of 
applications received. Delay occurred during the first half of 
the year in bringing cases before the Committee, but arrears 
have been caught up by having two Committees sitting each 
week, and there is now no delay in bringing cases before the 
Committee. 

Solicitors have taken 334 per cent. more cases than last year, 
but the increase of certificates granted has meant that despite 
this there will at the end of the year be at least 100 cases where 
certificates have been granted, but no solicitor is available. 
This will entail a delay of about nine months between grant 
of certificate and reference to a solicitor in cases where 
certificates are now being granted. 
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The Birmingham Bar appears to have been even more 
overwhelmed by poor persons work than the local solicitors, 
due to the fact that it is the only provincial Bar in a wide 
area and poor persons cases are sent to it from all parts of the 
Oxford and Midland Circuits as well as Birmingham. 

The majority of divorce applications under the new Act 
have been on the ground of desertion and many of the cases 
alleging cruelty are only taken on that ground in order to 
circumvent a “ non-cohabitation ” clause in a se paration order. 
The effect that this clause has in barring subsequent pro- 
ceedings for divorce is frequently a grave disappointment to the 
applicants. Cases on the ground of incurable insanity are not 
numerous and presumption of death cases are proving difficult 
to deal with, as applicants often have no idea where to make 
the necessary enquiries. The new grounds for nullity have 
brought but a few applications. 

During the year the Committee gave three applicants 
certificates for proceedings in the Court of Appeal, and they 
were successful in all three appeals. One of these appeals, 
Day v. Davies (82 Sou. J. 256), settled a somewhat obscure 
point of law on the rights of a bailiff when he has taken 
‘* walking possession ’’ of the defendant’s goods, and the case 
has been widely reported. 

In conclusion, the Committee wish to thank both branches 
of the profession for their co-operation during the year. 

Poor MAn’s LAWYERS’ ASSOCIATION, BIRMINGHAM. 

The Poor Man’s Lawyers’ Association, which is quite 
independent of the Poor Persons Committee, continues to give 
free legal advice as heretofore to persons too poor to pay for it. 
The Committee and the Association work in concert, the 
Association transmitting suitable cases to the Committee. 

During the year several members have rendered valuable 
assistance in this work. It is understood that the need for 
further consultants is pressing, and the Honorary Secretary of 
the Association, Mr. F. C. Minshull, the Council House, 
Birmingham, will be glad to hear from any further members or 
senior articled clerks willing to give their services. The 
Society’s representatives on the Committee of the Association 
are Messrs. E. R. Bickley and Gardner Tyndall. 

LEGAL EDUCATION. 

The report of the Birmingham Board of Legal Studies 
for the year ended 31st July last shows that the total number 
of students is 108 (compared with 114 in the previous year), 
of whom forty are reading for The Law Society’s Examinations, 


University of London: London 
Economics. 

ASPECTS OF TOWN 
PLANNING. 

Sir E. JoHN MAUDE delivered a lecture on this subject at 
the London School of Economics on the Ist February. 

After outlining the history of planning legislation and the 
objects of planning, he said that on the restrictive side the 
intention of Parliament was clear enough. With one exception 
introduced as an amendment to the Town and Country 
Planning Bill, 1932—the use of land and buildings for agri- 
cultural purposes—the local authority could impose any 
restriction within the general objects of planning if it were 
prepared to pay compensation. On the positive or con- 
structive side the language of the Act was more difficult to 
interpret. It was far from clear whether such activities as the 
actual laying-out and development of residential areas or 
trading estates were within the ambit of a planning scheme. 
Little had been done on the constructive side, and some of 
the shortcomings which were laid at the door of existing 
planning schemes were undoubtedly due to this fact. 
Describing the machinery of planning, he said that the length 
of time required for the completion and final approval of a 
scheme necessarily varied with the size of the area, the com- 
plexity of the scheme, the number of separate owners of land 
and other factors. If every stage were carried through in the 
time prescribed by the Act and Regulations, the scheme might 
come into operation in some four or five years from the date 
of the original resolution. Extensions of time were, however, 
commonly granted, and in the past the time taken over the 
various stages of scheme-making—often ten or twelve years— 
had been something of a scandal. 

Interim development was a major problem of planning 
legislation. It was obviously necessary that developers should 
not be able to steal a march on a scheme and carry out building 


School of 


SOME LEGAL AND COUNTRY 


which would rank as “ existing development ’’ when the 
scheme was made. Under the 1932 Act an owner who 
developed without consent did not commit an offence, but 


might have his building pulled down without compensation 
if it were found to contravene some provision of the scheme— 
e.g., if he built a shop in an area afterwards zoned for private 





residence. The provision undoubtedly had the weakness 
that it did not set up an effective sanction against the erection 
of an advertisement hoarding or a row of petrol pumps, or any 
other form of building which could be pulled down without 
serious loss. The vast majority of owners had, however, 
recognised that to build without consent was bad policy, and 
the machinery had on the whole worked both effectively and 
smoothly. The administration of the general interim develop- 
ment order would continue for some time to form a large part 
of the planning administration throughout the country. 
Of the 25,000,000 acres under planning control, only some 
340,000 were comprised in operative schemes. The Ministry 
of Health received about twenty interim development appeals 
a week, and these formed a very small proportion of the 
applications dealt with by the planning authorities. It was 
important that the practising lawyer should be familiar with 
the interim development procedure, and recognise that the 
user of all land in an area affected by a planning resolution 
was potentially restricted. Since the Land Charges Act, 
1925, every approved resolution to prepare a scheme was 
registrable as a local land charge; this gave or ought to give 
effective notice to intending purchasers. 


PARLIAMENTARY CONTROL OF SCHEMES. 


An effort had been made in the Act of 1932 to secure on 
the one hand that a scheme should become as valid and 
unchallengeable a document as an Act of Parliament, and on 
the other, to preserve the proper spheres of Parliament, the 
Minister of Health and the courts of law. The First Schedule 
laid down an elaborate procedure by which schemes were 
tabled in Parliament and a scheme which suspended the 
operation of any Act of Parliament had to be approved by 
an affirmative Resolution of each House before it was 
‘** capable of coming into operation.’’ Other schemes became 
so capable if negative Resolutions were not passed. The 
scheme was then open to attack in the courts for six weeks, 
but after that period it came into operation and its validity 
could not be challenged at law. So far no scheme had called 
for affirmative approval, but fifty-seven schemes had success- 
fully run the gauntlet of the negative Resolution. No 
proceedings in the courts had so far been “ie pe but 
similar procedure under the Housing Act, 1930, had worked 
very well. 

The real crux of planning was the conflict between private 
ownership and public control. Earlier control over building 
had been carried out by bye-law. Owners were not compen- 
sated, for the burden was imposed impartially on all. The 
planners of 1909, who had aimed higher than a mere 
multiplication of ‘‘ bye-law streets,’’ were confronted by the 
new problem that the body responsible for administering a 
scheme needed a large measure of discretion. In a planning 
scheme there could not be either that certainty or that 
general application which underlay a_bye-law_ system. 
Parliament, therefore, in the first planning Acts, had provided 
for compensating owners whose land was injuriously affected, 
and for recovering betterment from those whose land increased 
in value. The assessment of claims had since the Acquisition 
of Land (Assessment of Compensation) Act, 1919, been a 
matter for the official arbitrators appointed under that Act. 
Planning schemes Were usually drafted to exclude the right to 
compensation where exclusion was permitted by s. 19 of the 
1932 Act. The problem of compensation was most difficult 
when restriction was placed on the development of a large 
rural area in multiple ownership. For many owners the 
restriction was practically a confiscation, and to compensate 
all such owners was very expensive. Moreover, it was 
practically impossible to predict potential building value. 
The system had failed to check the abuses of ribbon develop- 
ment, the spoliation of the sea-coast and generally the inroads 
of suburban development into the countryside, and the chief 
cause was probably that the present compensation and 
betterment provisions were not an adequate solution of the 
problem of private ownership as against public control. 
Lawyers, architects and engineers interested in planning 
would do well to concentrate their efforts on finding a better 
solution. 


The Hardwicke Society. 

A meeting of the Society was held on Friday, 3rd February, 
in the Middle Temple Common Room, the President, 
Mr. Lewis Sturge, in the chair. Mr. C. E. Scholefield moved : 
“That this House disapproves of the principle of inherited 
wealth.” Mr. T. K. Wigan opposed. There also spoke: 
Major R. N. Hales, Mr. Richard Hunt =. Secretary), 
Mr. D. Riddiford, Mr. Walter Stewart, Mr. A. Turnbull, 
Mr. G. Krikorian, Mr. G. E. Crawford, Mr. Norman Edwards 
(Hon. Treasurer), Miss Morgan Gibbon, Mr. Campbell Prosser, 
Mr. J. E. Harper and the President (having vacated the chair). 











Tl 


me 


Co 
ap 


Co 
W 
we 

in 

ne 
M 
meé 


(vi 
mi 
an 


Sn 


Sti 





PSS 
on 
ny 
ut 
er, 
nd 
nd 
yp- 
rt 


ne 
ry 
ils 
he 


th 
he 
on. 


as 


ve 











February 25, 1939 


THE SOLICITORS’ JOURNAL. 


[Vol. 83] 159 








The hon. mover, having replied, the House divided, and the 
motion was lost by one vote. 


United Law Society. 

At a Meeting of the above Society held in the Middle Temple 
Common Room, Mr. A. J. Pratt proposed: ‘* That this house 
approves of the principle that land should be nationalized 
when and where a State tribunal considers it necessary.” 
Mr. R. W. Bell opposed the motion, and there also spoke : 
Messrs. C. F. Walker, H. S. Wood-Smith, R. E. Rimmer, 
A. L. Ll. Davies, P. J. Omerod (visitor), R. Walters, R. J. Kent, 
Fr. R. MeQuown and J. G. Omerod. Mr. Pratt replied, and ona 
division the motion was lost by four votes. 


Law Students’ Debating Society. 

\t a meeting of the Society, held at The Law Society’s 
Court Room, on Tuesday, 31st January (Chairman Mr. EH. V. E. 
White), the subject for debate was: ‘‘ That this House 
welcomes the Criminal Justice Bill.” Mr. R. Morgan opened 
in the affirmative. Mr. R. Langley-Mitchell opened in the 
negative. Mr. Q. B. Hurst seconded in the affirmative. 
Mr. C. O’Connor seconded in the negative. The following 
members also spoke: Messrs. J. M. Shaw, J. R. Campbell- 
Carter, W. M. Pleadwell, A. Davies (visitor), P. G. Smith 
(visitor), and M. Foulis. The opener having replied, the 
motion was lost by one vote. There were fifteen members 
and seven visitors present. 








Parliamentary News. 
Progress of Bills. 
House of Lords. 


Conway Gas Bill. 
Read Second Time. 
Currency and Bank Notes Bill. 
Read Second Time. 
Custody of Children (Scotland) Bill. 
Reported, without Amendment. 
Czecho-Slovakia (Financial Assistance) Bill. 
Read Second Time. 
Droitwich Canals (Abandonment) Bill. 
Read Second Time. {21st February. 
London County Council (General Powers) Bill. 
Read Second Time. [21st February. 
Methodist Church Bill. 
Read Second Time. 

Mining Industry (Welfare Fund) Bill. 
Read First Time. [21st February. 
Ministry of Health Provisional Order (South Staffordshire 

Joint Hospital District) Bill. 
Read First Time. 
Mumbles Pier Bill. 
tead Second Time. 
Patents and Designs (Limits of Time) Bill. 
Read First Time. 

Prevention of Damage by Rabbits Bill. 
tead Third Time. {21st February. 
Smethwick Oldbury Rowley Regis and Tipton Transport Bill. 
Committed. [21st February. 
Stroud District Water Board &c. Bill. 

Read First Time. 


[21st February. 
[21st February. 
{21st February. 


[21st February. 


{21st February. 


[21st February. 
{2ist February. 


[2ist February. 


[21st February. 


House of Commons. 


Building Societies Bill. 
Read First Time. 
Coast Protection Bill. 
Reported, with Amendments. 
Colne Valley Water Bill. 
Committed. 
Coventry Corporation Bill. 
Read First Time. 
Dover Coal Dues (Abolition) Bill. 
Committed. 
Mining Industry (Welfare Fund) Bill. 
Read Third Time. 
Mining Subsidence Bill. 
Read Second Time. [17th February. 
Ministry of Health Provisional Order (Colchester) Bill. 
Read First Time. [21st February. 
Ministry of Health Provisional Order (Newbury) Bill. 
Read First Time. [21st February. 


[21st February. 
[21st February. 
[21st February. 
{20th February. 
[21st February. 


{16th February. 





Ministry of Health Provisional Order (South Staffordshire 
Joint Hospital District) Bill. 

Read Third Time. 

Reorganisation of Offices (Scotland) Bill. 
Reported, with Amendments. 

South Staffordshire Water Bill. 
Committed. 

Walsail Corporation Bill. 
Read Second Time. 


[16th February. 
[21st February. 
[21st February. 


[16th February. 








Legal Notes and News. 


Honours and Appointments. 


The King has been pleased to approve that the honour 
of knighthood be conferred upon the Hon. Mr. Justice CASSELS 
and the Hon. Mr. Justice HALLETT, M.C., on their appoint- 
ment as Justices of the High Court of Justice. King’s Bench 
Division. 

The King has approved the appointment of Mr. HUBERT 
JOSEPH WALLINGTON, K.C., to be a Commissioner of Assize, 
to go the Midland Circuit. Mr. Wallington was called to 
the Bar by Gray’s Inn in 1910 and took silk in 1934. 

The King, on the recommendation of the Lord Chancellor, 
has approved the names of the following for appointment 
to the rank of King’s Counsel: Mr. EvAN JAMES 
MACGILLIVRAY, Mr. HORACE JAMES DoUGLAS, Mr. HENRY 
BROOME DURLEY GRAZEBROOK, Mr. JOHN CATTERALL JOLLY, 
Mr. HENRY WILLIAM BARNARD, Mr. JoSHUA DAvID DAVIEs, 
Mr. RicHARD BusH JAMES, Mr. GILBERT JAMES PAULL, 
Mr. Ceci. ROBERT HAveERS, Mr. GEOFFREY HUTCHINSON, 
M.C., M.P., Mr. Er1c READ NEVE, Mr. ARTHUR HENDERSON, 
M.P., Mr. GEORGE PENKIVIL SLADE, the Hon. EWEN EDWARD 
SAMUEL MontTacu, Mr. HENRY GORDON WILLMER, and 
Mr. HARTLEY WILLIAM SHAWCROSS. 

The Lord Chancellor has appointed Mr. EDGAR STANBURY 
DOBELL (Registrar of the Plymouth, Tavistock and Liskeard 
County Courts) to be the Registrar of Kingsbridge County 
Court as from the 20th February, 1939. Mr. Dobell was 
admitted a solicitor in 1921. 


Mr. DAvip MAXWELL, LL.B., advocate, has been appointed 
assistant to the Professor of Civil Law at Edinburgh University 
on the recommendation of the Senatus. 

Mr. W. T. PrRig, solicitor, has been appointed Town Clerk 
of the Borough of Willesden. Mr. Pirie was admitted a 
solicitor in 1982. 

Mr. GEoRGE A. WHEATLEY, M.A., B.C.L. (Oxon), Senior 
Assistant Solicitor to the North Riding of Yorkshire County 
Council, has been appointed Deputy Clerk of the Cumberland 
County Council. Mr. Wheatley was admitted a solicitor in 
1932, and previous to his present appointment he was 
successively Assistant Solicitor to the Pembrokeshire County 
Council and to the East Suffolk County Council. 

Mr. Epwarp Moore, M.A., LL.B., Senior Assistant Solicitor 
of Hastings, has been appointed Deputy Town Clerk of 
Lancaster. Mr. Moore was admitted a solicitor in 1935. 

Mr. CHARLES P. CLARKE, Assistant Solicitor to the Corpora- 
tion, has been appointed Deputy Town Clerk of Leamington 
Spa, in succession to Mr. 8S. StimMoNDs, who has been appointed 
Clerk to the Borough Justices. Mr. Clarke was admitted 
a solicitor in 1937. . 


Wills and Bequests. 
Mr. Paul Cauldwell, retired solicitor, of 
left £18,149, with net personalty £18,038. 
Major George Churcher, solicitor, of Lindfield, Sussex, 
left £257,788, with net personalty £245,649. 


Wandsworth, 


Notes. 

Mr. Frederick Mead, the former London magistrate, has 
been re-elected chairman of the Marine Society. Mr. Mead, 
who will be 92 in July, has been a member of the society for 
nearly half a century. . 

A notice of the death on 20th February of Mr. John Thomas 
Brunsdon, faithful clerk and friend for fifty-eight years to 
Messrs. Burton & Son, solicitors, Bank Chambers, Blackfriars 
Road, S.E.1, appeared in The Times last Tuesday. 

Mr. Montague J. Raymond, on his retirement as clerk of 
Wimborne and Cranborne, Dorset, rural district council, 
after twenty-one years’ service, has been presented by the 
members and officials with a silver salver of the George III 
period. Mr. Raymond was admitted a solicitor in 1894. 
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The directors of the Alliance Assurance Company Limited 
have declared, for the quinquennium ending on 31st December, 
1938, a compound reversionary bonus at the rate of 38s. 
per cent. per annum on policies in the current series. This 
bonus is at the same rate as that allotted five years before. 

A) Sessional Meeting of the 
Auctioneers’ and Estate Agents’ Institute 
29 Lineoln’s Inn Fields. W.C.2. on Thursday, 
at 7 p.m.. when Sir Daniel Hall, K.C.B.. F.R.S.. 

a paper entitled ** The Place of Agriculture in the 
Keonomy.” 

Miss Jean 
Caithness for the 
appointment in the 
Wilkie deputised for the 


members of The 
will be held at 
2nd March, 
will deliver 
National 


Kvening 


been Sheriff-Clerk 
past six years, has left Wick to take up an 
Commissary Office at} Edinburgh. Miss 
sheriff-clerk on many occasions at 
sittings of Caithness Sheriff Court. Prior to her departure 
members of the Caithness Bar made a_ presentation to 
Miss Wilkie in token of their esteem and appreciation. 

In the Divorce Court last Monday, the President, while 
trying a suit in which the fact that there had been a summons, 
which had been dismissed, in a court of summary jurisdiction 
had not been pleaded, said that he wished it to be clearly 
understood that any proceedings, whatever their result, in 


Wilkie. who has 


the High Court or in a court of summary jurisdiction relating 


to the marriage must be disclosed on the face of the petition. 


The Institute of 
that a Practice Arbitration 
Ist March, at 6 p.m., in the 


Arbitrators (Incorporated) announces 
will be held on Wednesday: 
Hall of The Society of Incor- 
porated Accountants and Auditors, Embankment, W.C.2 
(near Temple Station). The subject-matter is ** A Building 
Rispute,” and the arbitrator is Mr. A. EK. Newman, F.S.1. 
The award will be made immediately after the hearing and 
it is hoped there will be time for a discussion. 

A Divisional Court (Mr. Justice Humphreys, Mr. Justice 
Singleton, and Mr. Justice Lewis), last Monday, says The 
Times, called attention to the procedure to be followed 
on an application for leave to apply for an order of mandamus 
under vr. 3 (2) of the Crown Office Rules. In the case before 
the court a statement of the facts had been lodged, together 
with an affidavit merely stating that the matters set out in 
the statement were true. The proper procedure was to 
lodge a statement containing the matters mentioned in the 
rule and no more, and to support that statement by an 
affidavit setting out the facts relied on. 

At the annual general meeting of the Bar Golfing Society 
in London recently, Mr. L. L. Cohen, K.C., was elected 
captain of the society for 1939, in succession to Lord Justice 
Scott. the retiring captain. The president, Lord Hewart, 
vice-presidents, and the hon. auditor were re-elected, and the 
following were elected members of the committee: Lord 
Justice Scott, the Hon. C. Russell, Mr. J. P. Purcell, Mr. A. H. 
Glenn Craske, and Mr. Maxwell Turner. Mr. Maxwell Turner 
and Mr. John W. Hopkins having retired from the 
joint. hon. secretaries, Mr. Hopkins was elected hon. secretary. 
Mr. Hopkins was also elected hon. treasurer on the retirement 
from that office of Mr. Maxwell Turner. The annual tourna- 
ment will be held at Rye from 31st May to 3rd June. 








Court Papers. 
Supreme Court of Judicature. 
REGISTRARS IN ATTENDANCE ON 
EMERGENCY APPEAL Court Mr. Justicy 
Rora. No. I. FARWELL. 
Mr. Mr. Mr. 
More Hicks Beach Litchic 
= Hicks Beach Andrews Blaker 
Mar. Andrews Jones More 
" r Jones Ritchie Hicks Beach 
Ritchie Blaker Andrews 
Blaker More Jones 
Group A. 
Mr. Justice Mr. Jusrice 
BENNETT. SIMONDS. 


Rora OF 


Feb. 


Grove Bb. 
Mr. Justice Mkr. Justice 
CROSSMAN. Morton. 
Non- Witness. Non- Witness. 
Witness. Witness. 
Mr. Mr. Mr. Mr. 
Andrews More Blaker Jones 
28 Jones Hicks Beach More Litchie 
| Ritchie Andrews Hicks Beach Blaker 
2 Blaker Jones Andrews More 
Ritchie Jones Hicks Beach 
Blaker Ritchie Andrews 


2 
3 More 
- 4 Hicks Beach 
*The Registrar will be in Chambers on these days, also on the days 
when the Court is not sitting. 


Depute of 


office of 





Stock Exchange Prices of certain 
Trustee Securities. 


Bank Rate (30th June, 1932) 2%. Next London 
Exchange Settlement, Thursday, Yth March 1939. 


it Approxi- 


Stock 


Middle 7 
Div. Price Flat mate Yield 
Months. 22 Feb. Vield with 

1939. ere. redemption 
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ENGLISH GOVERNMENT SECURITIES 
Consols 4% 1957 or after ae FA 104} ¢ 
Consols 240, - Pe .. JAJO 70 
War Loan 349%, 1952 or after 7 JD 97} 
Funding 4% Loan 1960-90 MN 107} 
Funding 3% Loan 1959-69 .. ne AO 941 
Funding 2$% Loan 1952-57 Ba JD 92} 
Funding 24% Loan 1956-61 .. AO) 86} 
Victory 4% Loan Av. life 21 years MS 105}xd 
Conversion 5% Loan 1944-64 -- Me ta 
Conversion 34% Loan 1961 or after AO 97} 
Conversion 3% Loan 1948-53 is MS 97} 
Conversion 24% Loan 1944-49 ; AO 96} 
National Defence Loan 3% 1954-58 Je 034 
Local Loans 3% Stock 1912 2 or after 
Bank Stock ; ar Se - 
Guaranteed 23% Stock (Irish Land 

Act) 1933 or after .. = - ‘ 78 
Guaranteed 3% Stock (Irish Land 

Acts) 1939 or after .< <n JJ 83 
India 44% 1950-55... ss .. MN 
India 34% 1931 or after JAJO 
India 3% "1948 or after JAJO 74 
Sudan 43%, 1939-73 Av. life 27 years FA 
Sudan 4% *1974 Red. in part after 1950 MN 
Tangany ika 4%, Guaranteed 1951-71 FA 
L.P.T.B. 44% * T.F.A.” Stock 1942-72 JJ 
Lon. Elec. T. F. Corpn. 24% 1950-55 FA 


sos 
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COLONIAL SECURITIES 

Australia (Commonw’th) 4% 1955-70 JJ 
Australia (Commonw’th) 3% 1955-58 AO 
*Canada 49% 1953-58 oe = MS 
*Natal 3% 1929- _ See = JJ 
New South Wales 34% 1930- 30 whe JJ 
New Zealand 3% 1945 sm : AO 
Nigeria 4% 1963 - = ee AO 
Queensi: and 34% 1950-70... sé JJ 
*South Africa 34.0, 1953-73 . ae JD 
Victoria 34% 1929. 49 sid sn AO 


CORPORATION STOCKS 
Birmingham 3% 1947 or after - JJ 
Croydon 3% 1940- 60 . 5% Si AO 
*Essex County 34% 195 52-72 rn JD 
Leeds 3% 1927 or ‘after - JJ 
Liverpool 34% Redeemable by agree- 

ment with holders or by pure hase.. JAJO 
London County 24% Consolidated 

Stock after 1920 at ‘Option of Corp. MJSD 
London County 3% Consolidated 

Stock after 1920 at “option of Corp. MSD 
Manchester 3% 1941 or after <. FA 
Metropolitan ( Sonsd. 24% 1920-49 .. MJSD 
Metropolitan Water Board 3% ‘“ A”’ 

1963-2003... e- i = AO 

Do. do. 3% “ B”’ 1934-2003 a MS 

Do. do. 3% “‘ E”’ 1953-73 si JJ 
*Middlesex C Younty Council 4% 1952-72 MN 
* Do. do. 44% 1950-70 “ep << a 
Nottingham 30; Irredeemable > aa 
Sheftie ld Corp. 34% 1968 a - JJ 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 

Gt. Western Rly. 4% Debenture_ .. JJ 984 

Gt. Western Rly. 43% Debenture .. JJ 106 

Gt. Western Rly. 5 {De benture .. 1153 

Gt. Western Rly. 5% » Rent Charge .. "A 106 

Gt. Western Rly. 5 % Cons. Guaranteed 100xd 

Gt. Western Rly. 5% Preference 73xd 

Southern Rly. 4% De benture J 973 

Southern Rly. 4% Red. Deb. 1962- 67 100 

Southern Rly. 5% Guaranteed MA 1064xd 

Southern Rly. 5% Preference MA 88}xd 13 0 


* Not available to Trustees over par. 
+ In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date; ic the case of other Stocks, as at he latest date. 

















